CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 
OF AGRICULTURE DECISIONS 


JANUARY—DECEMBER 1951 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE PROCEDURE ACT 


Adequacy of hearing notice under section 4 (a) of, concerning amend- 
ments to Order No. 41 


AGRICULTURE DECISION EXPLAINED 


JersEY MILK AND CrEAM Company, 10 A. D. 1312 

Where, on the strength of the views expressed in the Jersey Milk and 
Cream Company decision respondent filed a motion to dismiss par- 
agraph 7 of the petition which deals with the assignment of Q.’s 
rights to protest the reclassification to P., the Judicial Officer ex- 
plained that the portion of the Jersey Milk and Cream Company 
opinion dealing with ‘general assignments of claims or interest’ 
did not constitute a ruling and was limited to such situations as a 
handler or non-handler buying up claims with which he otherwise 
had no connection and, upon reflection, the Judicial Officer suggests 
that it is preferable to have the regulations or the rules of practice 
under the act which handles the subject of who is eligible to file a 
petition rather than adjudication in a case to case fashion, par- 
ticularly when jurisdiction has been taken before in cases such as 
the present one 


AMENDMENT OF MILK ORDER 


EvIpENCE oF CHAOTIC OR DISORDERLY CONDITION OF MARKET AS NOT 
EssENTIAL FOR ISSUANCE OF 

There is no condition precedent or a jurisdictional requirement for 

any amendment of an order, as well as any promulgation order, that 

evidence and a finding must show that a market is in a chaotic or 

at least disorderly condition without the proposed amendment or 


AMENDMENT TO ORDER NO. 41 (Chicago, Illinois) 


Substantial evidence as supporting section 941.5—Class IV price under_-- 


VALIDITY OF, AS TO LocaTION PricE ADJUSTMENTS TO PRODUCERS. 
Where petitioners complained that at least 57¢ per hundred weight 
should be used as the manufacturing cost of milk in amended sec- 
tion 941.5 of Order No. 46 relating to the pricing of Class IV milk 
instead of 37.5¢ which petitioners claim is provided therein, and 
that the location adjustments to producers in amended section 
941.8 (b) discriminates in favor of the producers located closer to 
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Agricultural Marketing Agreement Act of 1937—Continued 
AMENDMENT TO ORDER NO. 41—Continued 


the marketing area and drive the more distant milk out of the 
Chicago market, and that petitioners are affected by the location 
price adjustments as they are located in the ‘far out’ parts of the 
milkshed, the Judicial Officer held, that the amended sections are 
valid, that the petitioners’ complaints are without merit and, 
therefore, the relief requested by the petitioners should. be denied 
BRU TRO PR UGOUNINMNNNNE soo oso cus acces eras ce gekens 


APPLICATION TO DISMISS 
GRANTING OF, OF Part oF PeTITION ATTACKING VALIDITY OF ORDER 
No. 7 

Application to dismiss paragraph 4 of complainant’s petition attack- 

ing the validity of Milwaukee milk marketing order is granted by 

the Judicial Officer on the grounds that: (1) a proceeding under 
section 8c (15) (A) of the act is confined to legal issues and does 

not constitute a forum for the consideration and decision of politi- 

cal and economic questions; (2) to proceed to a hearing on a naked 
allegation upon information and belief that the Secretary did not 
examine or consider the record would amount to a “fishing expe- 
dition” and could become an intolerable burden upon the admin- 
istration of the act; (3) paragraph 4 (c) fails to state the reason for 

lack of right, power or authority to interfere in the Milwaukee market; 

(4) the objection in paragraph 4 (d) to the validity of the voting by 
cooperatives for their members in the referendum conducted to de- 
termine producer approval cannot be sustained; and (5) petitioner’s 
intimation that the Congress of the United States or some other 
elected body must approve the issuance of the order is without 
OMNIS = oe ere oct ee oven cone cewnnceewaneac= 


APPLICATION FOR INTERIM RELIEF 

Denial of, for failure to establish lack of evidence in support of amend- 
NU I OND 5k oe sree a awa cenaawemaa 
Denial of, for failure to show extraordinary situation_-_.......--.------ 
Denial of, for failure to show unfair competitive position resulting from 
ines Cnet 0. Os ee no a Sake a 

DisMIssaL OF, FoR FaiturE To SHow IRREPARABLE INJURY 
Application of interim relief requesting suspension of Order No. 53 
regulating the lemons grown in California and Arizona, pending 
the disposition of a hearing under section 8c (15) (A) of the act of 
question of applicability of Order No. 53 to petitioners, dismissed, 
on the ground that since the shipments allowed thus far seem to 
be sufficient to permit the shipment of all the lemons the petitioners 
have desired to ship and since the shipping season is practically over, 
the petitioners fail to show that they would suffer irreparable injury - 
Application for interim relief requiring suspension of Order pending 
the disposition of a hearing on a petition under section 8c (15) (A) 
of the act, denied, on the ground, among other things, that peti- 
tioners failed to show that they would suffer irreparable injury if 
they were required to comply with the recently issued milk mar- 
keting order regulating the handling of milk in the North Texas 
DIS oie emdescenscacsos eae wascoueuvasass 
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Agricultural Marketing Agreement Act of 1937—Continued 
ASSIGNMENTS 


Errect oF, oF CLAIMS OR INTEREST OF HANDLERS IN PROCEEDINGS 


UnpER SeEcTION 8c (15) (A) or Act 
Where petitioner, a handler of milk subject to Order No. 27, as 


amended, which regulates the handling of milk in the New York 
Metropolitan Marketing area, purchased, during the month of 
May 1948, certain quantities of milk from other handlers, and 
separated a portion of this milk into cream and sold the cream to 
another handler who placed the cream in its cold storage ware- 
house, and, upon information from petitioner, the handlers who re- 
ceived the milk from producers reported the milk as utilized in 
Class II-B, but the market administrator later reclassified the 
milk equivalent of the cream into Class II—A, a higher price class, 
and billed the reporting handlers for the difference, which amount 
the latter paid and were reimbursed by petitioner who in turn re- 
ceived the assignments of all the rights of the reclassification, and, 
on the basis of these assignments the petitioner is a party in this 
proceeding, the Judicial Officer ruled, among other things, that, al- 
though there have been several adjudications in the past in section 
8c (15) (A) proceedings based upon assignments from the handler 
accountable under the order, there are serious doubts as to whether 
any handler other than the one directly affected by the order pro- 
visions is resisted eligible as a petitioner in these proceedings, but 
since this has not been raised throughout the proceeding a final ad- 
judication should be made with the observation that the decision 
will not be regarded as a precedent establishing the validity of 
general assignments of claims or interest which handlers may have- - 


Euie1siLity To Fite, or Ciaims or HANDLERS IN 8c (15) (A) Proceep- 


INGS 
Although petitioner here is a handler under the act and the order 


because of its receipts of milk from producers and its accountability 
for such milk, petitioner’s cause of action does not arise from any 
impact of the order upon the petitioner in its capacity as a handler, 
but the impact is upon other handlers who are not parties to this 
proceeding, and petitioner’s interest is caused solely by virtue of 
contract between petitioner and the other handlers rather than by 
operation of the order; hence, petitioner is not a handler subject to 
CENT TOCUNUNOTY TOURING 5 os soos rr nudes negeioe da 


Where petitioners L. and P., in a proceeding under section 8c (15) 


(A) of the act, complained of a reclassification of milk by the 
market administrator for Order No. 27, as amended, some of which 
milk was sold by Q. to P. and P. paid Q. the amount of billing due 
to the reclassification and Q. assigned its rights to P. to protest 
the reclassification, and respondent filed a motion to dismiss para- 
graph 7 of the petition which deals with Q.’s assignment of its. 
claims to P. the Judicial Officer concluded, that since Q., the as- 
signor to P., joined as a petitioner in this proceeding after the filing 
of the motion to dismiss, the motion becomes moot as a practical 
matter, and, therefore, it should be denied____.._..-...-_-_--_-- 
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Agricultural Marketing Agreement Act of 1937—Continued 
BUTTERFAT TESTS Sue 


VauipiTy oF, Mapge By MARKET ADMINISTRATOR---_.----------------- 327 
Where, petitioner, a handler subject to Order No. 75, as amended, 
regulating the handling of milk in the Cleveland, Ohio marketing 
area, complained of the action of the market administrator under the 
Order in holding that petitioner’s tests of producers’ milk in the 
months of August 1948 and March 1949 could not be verified, in noti- 
fying the producers involved of the results of the tests made by the 
market administrator during the period mentioned, and in calling 
upon petitioner to pay its producers on the basis of the market ad- 
ministrator’s tests, the Judicial Officer held that the market admin- 
istrator properly required payment for milk on the basis of stratified 
random fresh milk samples taken and tested 5 times a month by the 
market administrator where such tests exceeded the handler’s re- 
ported butterfat tests of composite samples from each day’s milk by 
more than a reasonable margin, and that the remaining contentions 
made by petitioner are without merit and, therefore, the relief re- 

quested by petitioner should be denied and the petition dismissed_. 322 


CLASSIFICATION OF MILK 


Sxim Usep 1n ButrerRMILK AFTER PurCcHASE OF CREAM As Cuiass I 

Petitioner’s contention that requiring it to pay a Class I price for the 
skim used in buttermilk after purchase of the cream by it conflicts 
with section 8c (5) (B) (ii) of the act which authorizes provisions in 
an order providing “for the payment to all producers and associa- 
tions of producers delivering milk to all handlers of uniform prices 
for all milk so delivered, irrespective of the uses made of such milk 
by the individual handler to whom it is delivered,” is untenable as 
section 8c (5) (B) (ii) is completely irrelevant to the issue here, since 
this section is concerned only with payments to producers through 
the operation of a market-wide pool which depends upon minimum 
costs to handlers under the classified price plan embodied in section 
8c (5) (A) of the act, and, moreover, Order No. 73 does not employ 
a market-wide pool but establishes an individual handler pool under 
section 8c (5) (B) (i). The classified price plan provided by section 
8c (5) (A) necessarily works on the principle of utilization of milk 
by a handler after purchase and has been approved by the courts.. 1165 


COOPERATIVES 
Provisions in Order No. 5 requiring payments to, justified by section 8c (5) 
ep SNC IN ee rh an ac anc anmaenmneumnwie 1306 
Provisions in Order No. 30 requiring payments to, justified by evidence of 
PAOD hea Shek Coon oe aceomea ane caae cas ae dem osontnbaddeesanace 1306 


Vauipity or Provisions In OrpER No. 30 Requirinc Payments To 
Where petitioners, handlers of milk subject to Order No. 30 issued 
under the act which regulates the handling of milk in the Toledo, 

Ohio marketing area, complained of amendments to the order and 
primarily questioned the validity of Section 930.7 (a) and (b) of 

the order requiring that handlers pay to a cooperative association 

of producers instead of directly to the individual member-producer 
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Agricultural Marketing Agreement Act of 1937—Continued 
COOPERATIVES—Continued 


Vauipity oF Provisions 1n OrpER No. 30, Erc.—Continued 
for milk delivered by the latter, the Judicial Officer held, that 
the provision in question is in accordance with law as being authorized 
by the act as well as being necessary, incidental to, and not 
inconsistent with the other provisions of the order__.....-------- 


Validity of voting by, for members in referendum----..-.-.----------- 


CUSTOM OF MARKET 


LEGALITY OF CHANGE OF 
As far as changing the custom of the market is concerned, there is no 
illegality. The order simply requires the petitioners to honor an 
assignment by the producer to the cooperative of the monies due 
because of the handlers’ purchase of milk. Common law and equity 
recognized assignments of this nature and, indeed, a debtor pays an 
assignor at his peril when he has notice of the assignment--_-__-_---- 


DE NOVO HEARING 


Not required in proceeding under section 8c (15) (A) of act._.---------- 


DISMISSAL 


Alicgiinn Tom ees FOIE. oes ooo 5 eo eee ee ee ee 
Application for, of part of petition attacking validity of Order No. 7, 


ConsENT oF PARTIES 
Petition filed herein is dismissed and the proceeding terminated by 
Ganaent GF PRNGi6 66nd. cdc esncuscccokscnsaadueeeneuwsees 
Part or Petition DIsMIssED 
Paragraph 4 of the petition in this proceeding is dismissed for the rea- 
sons given in the Kewaskum proceeding---.-------------------- 
Petition attacking action of market administrator in classifying 
skim used in butter fat after purchase of cream as Class I, dismissed - 
Petition complaining of milk market administrator in disallowing of 
the petitioner’s untimely claims for storage cream payments under 
Onder No: Se Geen. 3 one sees aeaer ose nneaaseaae 
Petition dismissed for failure to show invalidity of provisions in Order No. 
27 concerning the reports of storing of storage cream_...--.---.------ 
Petition dismissed for failure to show invalidity of provisions in Order 
No. 30 requiring payments to cooperatives for members’ milk_.--.---- 
Petition for reconsideration dismissed on the ground that the prior decision 
and order entered are NOt CrIONGOUN. ..... ... occ nc cnncewencscdcuiween 
REQUEST OF PETITIONER AND CONSENT OF RESPONDENT 
Upon request of petitioners and consent of respondents the petition is 
dismissed and the relief requested therein is denied_-.....-..------ 
WITHDRAWAL OF PETITION 
Upon petitioner’s request to withdraw its petition and consent of par- 
ties, petitioner’s request is granted and the petition is considered 
WENN i. iis cn antininietwndwsiedmmamaienmadnmanana aaa 
Upon request of petitioner to withdraw the petition without prejudice 
and consent of respondent, the petition is considered withdrawn with- 
ON NI scsi cs icine aes wa rca ca haa i sche ach a tc a ana aa ae daa 
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Agricultural Marketing Agreement Act of 1937—Continued 
DISSMISSAL—Continued 


“WITHDRAWAL oF PEetiITION—Continued 
Where counsel for respondent-petitioner admitted that petitioner was 
subject to certain liabilities under Order No. 69 and agreed to reim- 
burse his producers, and requested permission to withdraw the peti- 
tion, accordingly, the petitioner’s request is granted and the petition 
ip cimmnnenea wiinmremiiien... =. 2 8 SO es ce ec 7738 
Where petitioner requested to withdraw its petition and respondent did 
not object to the withdrawal, accordingly, the petition is considered 
WRN ie care Sars oem ce eas aan See eee sew 137 
Where petitioner requests permission to withdraw the petition and 
_ respondent consented thereto, the petition is, accordingly, dismissed 


MN OD 6 Sear tne bmn owas Kae da watewaes 1165 
DUE PROCESS 
Provision in Order No. 27 prescribing time limit for filing claim for storage 
emeenrment not viclative of... .......-.-...666 2. eon ase so cccceses 1397 
EVIDENCE 


Provision In OrnpER No. 30 Requirina PAYMENT TO COOPERATIVE JUs- 
TIFIED BY 
Given the statutory policy and the “will tend to effectuate” standard 
for the application of the statutory policy in the act, it cannot be 
said that the evidence in the record is not enough to justify a require- 
ment of payment to the cooperative for milk for which it is authorized 
CUUNMRNIMS 265 sos ah SG ees wiocanecnsansacees 1298 


FINDINGS OF FACT 


ApEQUACY OF, ON CHANGE IN METHOD oF PayiNnG FoR MILK 
It is plain that the considerations set out in the Assistant Administra- 
tor’s report and the Secretary’s decision comprise findings which are 
adequate to meet the statutory or constitutional requisites, al- 
though a change in the matter of paying for milk to operate in the fu- 
ture necessarily called for some predictions or explanations as to how 
the change proposed would operate in thefuture. The Secretary also 
reaffirmed the original findings made at the time of the issuance of 


IN ioe Ot uate eeu eabn tae e ena anewansanene 1299 

“FISHING EXPEDITION” 
Intolerable burden upon administration of act......-..--...------------ 771 
FORFEITURES 
Disallowance of claims for storage cream payments not constituting...-... 1397 
HARDSHIP 
Regulation otherwise valid does not become inapplicable to one subject to 

DI 8 ek en ot oc aanee pe new sade sseaaawume 779 


Violation of act or regulations thereunder not justified by reason of....-.-- 1173 
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Agricultural Marketing Agreement Act of 1937—Continued 
HEARING NOTICE 


Page 
Adequacy of, concerning amendments to Order No. 41_____--__--_------ 316 
ApEquacy or, UNDER ADMINISTRATIVE PROCEDURE ACT 

The record discloses that the entire subject of producer location price 
adjustments was within the reasonable scope of the hearing notice 
and that the adoption of the amendment does not violate section 

4 (a) of the Administrative Procedure Act___.___.________-_-___- 306 
Adequacy of, under section 4 (a) of the Administrative Procedure Act, 

concerning amendments to Order No. 41___-_----_-----_----------- 316 


INTERIM RELIEF 


DIsMISsSAL OF APPLICATION FOR, FOR FarLuRE To Estasiiso Lack or EvipENCE 
1n SupPoRT OF AMENDMENT TO ORDER No. 5 

Where petitioner in a proceeding under section 8c (15) (A) of the act 
attacked a provision of the Oklahoma City milk order which in- 
creased the Class II milk price on the ground that the hearing record 
is devoid of any evidence which would warrant the increase, and 
petitioner requested interim relief from such amendment on the 
ground that it cannot pass on to its consumers any increased costs, 
the Judicial Officer denied the request for interim relief since it con- 
tains no allegation that petitioner cannot afford to pay the increased 
Class II price, but instead merely claims that petitioner will have to 

VOY @ Rien CONE. oc a an cumancaee anaes 1492 
DISMISSAL OF APPLICATION FOR, FOR FaILuRE To SHow ExTRAORDINARY 

SITUATION 

Where the granting of an application for interim relief in a proceeding 
under section 8c (15) (A) of the act would temporarily deprive many 
producers of the protection and provisions of the order to which they 
have been held entitled upon the basis of the promulgation record, 
such application should be granted only in an extraordinary situa- 
tion, and in the absence of a showing that such extraordinary situa- 

tion exists, the application is denied___..-_..---...------------- 1491 

Dismissal of application for, for failure to show irreparable damage - - ---- 1 


DISMISSAL OF APPLICATION FOR, FOR FatturE To SHow Unrair CompPeEti- 
TIVE Position RESULTING From AMENDMENT TO ORDER No. 5 
Where petitioner in a proceeding under section 8c (15) (A) of the act 
attacked an amendment to the Oklahoma City milk order which 
extended the marketing area on the ground that it placed petitioner 
in an “unfair competitive position” in all of the territory it serves 
outside the marketing area, and petitioner requested interim relief 
from such amendment without alleging that petitioner, before the 
amendment, purchased its milk supply at a price competitive with 
other dealers outside the marketing area, the application for interim 
TOUOE TE GUNN icin dcccsasdnnseacswesmssensasenenadnauae sae 1491 
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Agricultural Marketing Agreement Act of 1937—Continued 


INTERIM RELIEF—Continued 


DisMIssaAL OF APPLICATION FOR, FOR FarturE To SHow IRREPARABLE 
INJURY 

Handler’s petition attacking the validity of provisions of Order No. 

18 requiring the petitioner to pay the market administrator for the 

order the amounts due from the petitioner to the producers deliver- 

ing milk to it, and requesting that the protested requirement be 
suspended pending the outcome of the proceeding, denied, since the 
application for interim relief does not make any showing of irrepar- 

able damage and advances no grounds for petitioner’s contention 


Page 


that it should not await adjudication on the merits. .....---- 1, 1247, 1485 


INTRASTATE COMMERCE 


REGULATION OF, WHEN PERMISSIBLE 

Where petitioner objected to the restriction imposed under Order No. 
66, as amended, on intrastate handling of shipments of oranges grown 
in California and Arizona and, at the hearing before the Hearing Ex- 
aminer, sought to introduce evidence through a witness to prove that 
petitioner’s intrastate shipments did not directly burden, obstruct 
or affect interstate commerce in oranges, the Judicial Officer held, 
that: (1) the close relationships of intrastate and interstate han- 
dling of oranges and the substantial price effects of the one upon the 
other bring the regulation of intrastate handling of oranges grown 
in California and Arizona well within a long line of decisions uphold 
ing regulation of intrastate handling under the act and the commerce 
clause of Article I of the Constitution; (2) the scope of the 8c (15) (A) 
proceeding in a case of this kind is limited to examination of the evi- 
dence in the promulgation record; (3) petitioner’s contention that 
effects upon interstate commerce must be demonstrated in each indi- 
vidual case and that he is entitled to show in a de novo hearing under 
section 8c (15) (A) of the act that his intrastate handling has no 
effects, is untenable; (4) a regulation otherwise valid, does not be- 
come inapplicable to one subject to it because of hardship in the 
individual situation of the one person; and (5) since the conclusion 
is reached that the petition should be dismissed upon the merits, no 
finding or conclusion is made as to dismissal for lack of good faith-_--- 


JURISDICTION OF SECRETARY 


Denial of request for withdrawal of petition filed under section 8c (15) (A) 
of the act while enforcement proceeding involving the same matter under 
section 8c (6) of act was pending in District Court__......-...-..-.-- 


JUSTICIABLE INTEREST 
Handler’s lack of, on question of location price adjustments to producers - - - 


LOCATION PRICE ADJUSTMENTS TO PRODUCERS 


DIsMISSAL OF PETITIONS AS TO PoRTION COMPLAINING OF 
Since only handlers can be petitioning parties under 8c (15) (A) of 
the act and since handlers have no justiciable interest in price dif- 
ferentials to producers such as those involved in this case and the 
three cooperative associations of producers are not eligible as pro- 
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Agricultural Marketing Agreement Act of 1937—Continued 
LOCATION PRICE ADJUSTMENTS TO PRODUCERS—Continued 


DisMissaL OF PETITIONS AS TO PoRTION COMPLAINING or—Continued Page 
ducers to prosecute an 8c (15) (A) proceeding which is limited to 
complaints of handlers as to orders, provisions thereof or obligations 
imposed thereunder, the petitions should be dismissed as to the por- 
tions complaining of section 941.8(b) of Order No. 41_______--_-- 305 

Lack oF HANDLER’S JUSTICIABLE INTEREST IN 

Handlers have no justiciable interest in price differentials to producers 
based upon producers’ locations such as those prescribed by section 
941.8(b) because these do not affect the net cost of milk to handlers 
but are adjustments affecting only the distribution among producers 
Out Of the GGUainhON 100k... << 5s . edwncascacweeaneasunad 305, 316 


MARKET ADMINISTRATOR 

Discretion of, in excluding of evidence of waiver of time limit for filing of 
renorte not fixed by the Order No: 90-5 2.0 c sees ese wedaeceaes 1397 

Unauthorized action of, not binding upon Secretary__.-__-.._-_.------- 1397 


MILK ORDER UNDER ACT 
CHARACTER OF 
A milk order is legislative in nature and when duly promulgated has 
the force and effect of law just as if its provisions were embodied in 
NN ONE oi oi oe oa een tas eeeun aes eee 1397 


MINIMUM PRICE 
ILLEGALITY OF AGREEMENT TO Pay LEss 
The illegality of the agreement to pay less in one period is not relieved 
by a legal agreement to pay more in another period, for, to permit 
such a procedure would render futile the efforts to secure the pay- 
ment of uniform minimum prices by handlers and to stabilize a 
MAQUI nei sos co eacns ee ceee es eee asada a eee 
PAYMENT BY HANDLER OF HIGHER PRICE PERMISSIBLE 
Petitioner’s position that it should be permitted to pay less than the 
prescribed minimum price in one period when it has paid more than 
the minimum in another period cannot be sustained since the act 
authorizes the Secretary to fix minimum prices only and does not 
authorize an order preventing a producer or association of producers 
from getting as high a price as possible for milk, although a handler 
is not permitted to purchase milk from producers for less than the 
PI FEIN 6 os ere ea oa cawosanceacccaspensSeeuaaaee 


MOTION TO DISMISS 


DIsMIssAL OF 
Since amended petition meets respondent’s objections to the original 
petition, respondent’s motions to dismiss are dismissed as moot... 1491 


1166 


1166 


**SNECESSARY” 


MEANING oF TERM 
The word “Necessary,” as used in the act, does not mean indispen- 
sable, essential or vital. The authorization to include incidental 
and necessary provisions in an order includes such provisions as are 
reasonably suitable for carrying into execution the powers expressly 
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Agricultural Marketing Agreement Act of 1937—Continued 
*““NECESSARY’’—Continued 
MeaninG oF TeERM—Continued Page 
granted. ‘Necessary . .. frequently imports no more than that 
one thing is convenient, or useful, or essential to another,” and 
to “employ the means necessary to an end, is generally understood 
as employing any means calculated to produce the end, and not as 
being confined to those single means, without which the end would 


ne DERN ons ctiwecnen eins <n ewatcuewnad 1313 
The word “‘necessary”’ as used in the act does not mean indispensable, 
ORIN SNe 5 5 ee cceesannadicwodecccscedccsiecns 1397 


ORDER NO. 5 (OKLAHOMA CITY, OKLA.) 


Denial of application for interim relief for failure to establish lack of 
evidence in support of amendment to......-..--..----------------- 1492 


Denial of application for interim relief for failure to show unfair com- 
petitive position resulting from amendment to...-.-.-.-.------------ 1492 


ORDER NO. 7 (MILWAUKEE, WISCONSIN) 


Application to dismiss part of petition attacking validity of, granted, 
because petitioner failed to state the reason for lack of right, power or 
authority to interfere in the Milwaukee Market-_...--...------------ 769 


ORDER NO. 27 (NEW. YORK) 


Effect of assignments of claims or interest of handlers subject to, in pro- 
ceedings under section 8C(15)(A) of the act-_...--.--------.------- 1312 


ORDER NO. 30 (TOLEDO, OHIO) 


a eta a a ae aa in ea ani nea i eae 1299 
ORDER NO. 41 (CHICAGO, ILLINOIS) 
Validity of amendment to, as to location price adjustments to producers... 305 
ORDER NO. 46 (LOUISVILLE, KENTUCKY) 
Validity of amendment to, concerning Class IV prices... --.--.----.---- 772 


ORDER NO. 53 (LEMONS) 


Denial of application for interim relief from operation of, for failure to 
Sy Sp IRIN oa. os arrow ced bese akan manus anwece 1496 


ORDER NO. 66 (ORANGES) 


Regulation of intrastate commerce which directly burdens, obstructs or 
affects interstate or foreign commerce is valid under, promulgated under 
2 RE OE EE a ae ee a Re 774 


ORDER NO. 73 (MINNEAPOLIS-ST. PAUL) 


Validity of classification by market administrator under, of skim used in 
buttermilk after purchase of cream as Class I......-....--...----.-. 1173 


ORDER NO. 75 (CLEVELAND, OHIO) 
Validity of butterfat tests made by market administrator under. --.-..--. 322 
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PENALTIES Page 
Disallowance of claim for storage cream payments not constituting. --____ 1397 
PROCEEDING UNDER SECTION 8c (15) (A) OF ACT 

DMO Eas oe a nos anccacdecdesdascccdasonnaaseeeanusoneaceen 779 
PRODUCERS 

Eligibility of, to prosecute 8c (15) (A) proceeding........-...----..---- 316 
RECONSIDERATION 


DisMissau OF PETITION FOR 
Where petition for reconsideration of the prior order shows that the 
points raised were covered in the arguments, written and oral, and 
it does not show that the prior decision and order are erroneous, 


the petition for reconsideration is dismissed..........-.--------. 3 
REFERENDUM 
Validity of voting by cooperatives for their members in. ............... 772 
REGULATION UNDER ACT 
EFFECT OF 


The very existence of regulation means that the persons regulated are 
not as free to act as they are in the absence of regulation, and it is 
familiar law now that regulations or statutes are not invalid because 
they cut across existing contracts or restrict the freedom to contract. 
There is no inequity or discrimination in violation of law by requir- 
ing the petitioner along with all other handlers to pay a Class I price 
for skim milk used as buttermilk, a Class I product___.-....----- 1166 


Harpsuip as Not Justiry1Inc VIOLATION OF 

Petitioner’s objection that it should not have to pay Class I price for 
the skim used in buttermilk because petitioner cannot afford, under 
such circumstances, to make butter from the cream purchased is 
largely based upon petitioner’s method of operation, and cannot be 
sustained since a regulation otherwise valid does not become invalid 
as to a person regulated merely because that one person cannot 
make a profit under it or even suffers financial loss_........-..-.- 1166 


REPORT TO PRODUCERS 

ADEQUACY oF, AS TO Resutts oF MarkeT ADMINISTRATOR'S BUTTERFAT 
TEstTs 

Petitioner’s complaint of the action of the market administrator in 
reporting to producers the results of his butterfat tests without ex- 
plaining to them that the tests were made on random samples is 
untenable, since it was the market administrator’s duty to see that 
producers were paid for all butterfat delivered by them and, having 
properly determined that they were not being so paid, there seems 
no valid reason why the producers should not be apprized of the 
results of the market administrator’s tests when the petitioner in- 
sisted on payment according to its inadequate tests and elected to 
disregard the market administrator’s determinations; therefore, it 


is found that the notification to producers was in accordance with 
Wn ieccrecesddcaccccivesctsesesstmeeha age scdesesee san 323 
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Agricultural Marketing Agreement Act of 1937—Continued 
REPORTS OF STORING OF STORAGE CREAM Page 
Errsct or FaAILurRE TO MAKE 
Since Section 927.6 (0) of the Order provides that failure to make 
reports of storing of storage cream shall result in the disallowance of 
Class II-B classification, and it is conceded that the reports in issue 
were not filed within the time limits, the market administrator was 
commanded by the order to make the reclassification complained of 
DOR eo na Sas eed iedassensadciamedacben secs 1312 
ErFrect oF SUBSTANTIAL CoMPLIANCE WITH 
Strict compliance with storage cream provisions is essential in order 
to obtain the storage cream classification. There is no question of 
- “interpretation”’ of the pertinent provisions of the order and no pos- 
sibility of accepting “substantial” insofar as the order provisions as 
RU INONIONIII oo a wancsrocadaauaaence 1313 
VaLipITy oF Provisions CONCERNING 
Due Process 
The requirement of the storing report having been adopted after 
notice and hearing and after the introduction of uncontested 
evidence that the reports within the times laid down were 
believed necessary for effective administration of the storage 
cream classification provisions, and the requirement manifestly 
bearing a reasonable relationship to a legitimate objective, the 
test of substantive due process, it is not invalid, and the fact 
that the market administrator, as an aide in auditing handlers’ 
authorization reports has adopted the practice of having the 
inspectors regularly visit the warehouses customarily used by 
handlers for storing cream may be a consideration to be 
advanced in a proceeding to eliminate the requirement of the 
handlers’ storage reports but it does not, as a matter of law, 
invalidate the order as written... 2.2... cescuncc~nnunnne 1313 
SECTION 8c (5) (A) AND (B) OF ACT 
PROVISIONS IN ORDER REQUIRING PAYMENT TO COOPERATIVES J USTIFIED BY 
The cooperative here, by virtue of the membership contract, is the 
consignee for the sale of the milk of its members. Because the 
cooperative may not have yet found it necessary or desirable to 
disturb the status guo and because it continued to permit the mem- 
bers to ship their milk to the regular dealers, it does not follow 
that the milk was not “purchased’”’ from the cooperative within 
the meaning of Section 8c (5) (A) or was not “delivered”’ by the 
cooperative within the meaning of Section 8c (5) (B) of the act... 1299 


SECTION 8c (7) (D) OF ACT 
INCIDENTAL AND NECESSARY PROVISIONS IN ORDER AUTHORIZED BY 
The authorization by Section 8c (7) (D) to include incidental and 

necessary provisions in an order permits such provisions as are 
reasonably suitable for carrying into execution the powers expressly 
granted. ‘Necessary’, as used in this connection in the act, does 
not mean indispensable, essential or vital. In issuing the order in 
question, the Secretary made extensive findings concerning the 
desirability of the protested provisions. It is concluded that the 
reasons given in such findings are ample to support the provisions 
an “incidental” and “ROGGMOATG” oon n cdccccnccccecctcucceucescs 1290 
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Agricultural Marketing Agreement Act of 1937—Continued 


SECTION 8c (15) (A) OF ACT Page 

Eligibility of producers to prosecute proceeding under__--..-.---------.- 

Wature of procéedhig: Under: oc 2 ose ee eo ota so etonsnauoees 
Score oF 

Section 8c (15) (A) of the act under which the proceeding is brought 

permits the adjudication here only of issues as to whether an order, 

a provision thereof, or an obligation imposed thereunder “‘is not in 

accordance with law.’”? Consequently, the petitioner’s several con- 

tentions for relief, when classified according to the scope of this pro- 

ceeding, can be considered only from the standpoint of two general 

headings: (1) does section 927.9 (g) of the order prescribe or author- 

ize the disallowance of the claims and (2) if such is the case, is section 

927.9 (g) invalid because of the 30-day filing requirement___------ 

The scope of the proceeding under section 8c (15) (A) of the act does 

not extend beyond questions of law; therefore, this is a review pro-. 

ceeding concerned only with the legality of the action taken in 

issuing the protested amendments-.......--..--...----..------- 1298 


1391 


SECTION 941.5 ON CLASS IV PRICE OF ORDER NO. 41 


VALIDITY OF 
Petitioners’ complaints of lack of evidence, arbitrariness, etc. of 941.5 


on Class IV price, are untenable as the evidence and the reasoning 
given in the final decision of the Secretary, in Finding of Fact 5, 
withstands petitioners’ attacks, and it is concluded that the amend- 
ment is not invalid for lack of supporting substantial evidence_ _ _- 306 


SECTION 941.8 (b) OF ORDER NO. 41 


Location adjustments to producers in amendment of, not discriminatory 


in favor of producers located closer to marketing area__...-_.--_.--_- 316 


STATUTES 
CoNsTRUCTION AND INTERPRETATION 
Avoidance of Narrow Literalistic Interpretation 
As is true generally in the case of other statutes of a remedial 
nature, the courts have avoided narrow literalistic interpreta- 
tion of the statutory language in favor of administrative con- 
structions seeking to achieve the statutory objectives. The 
“terms of the Order are largely matters of administrative dis- 
cretion’”’ and the technical details ‘‘are left to the Secretary and 


PR Sa rs oe te ae a ae i ed 


Effect of Change 
The fact that the order was amended in 1949 to eliminate the re- 


quirement for filing claims does not establish the invalidity of 
the filing requirement in 1947. A change in a statute or reg- 
ulation as a result of experience or new developments does not 
mean that the statute or regulation before the change was 


1299 


1393 


Hardship 
Regulation otherwise valid does not become inapplicable to one 


subject to it because of hardship in the individual situation of 
EI ORG PENN s Se 6 hs Sissi ss Sasi Se ep 
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Agricultural Marketing Agreement Act of 1937—Continued 
STATUTES—Continued 


CONSTRUCTION AND INTERPRETATION—Continued 
Harmonization of the Use of Word in 
The use of the word in a statute must be harmonized with the 
context and purposes of the statute as a whole, and court deci- 
sions uniformly support the proposition that “necessary” as 
used in a statute such as this, means reasonably appropriate, 
conducive or adaptable to carrying into execution a particular 
PORNO OF AROIIIE 5 ins on oss ticnicig eae nniannwann 


STORAGE CREAM PAYMENTS 


DISALLOWANCE OF CLAIMS FoR, AUTHORIZED BY SECTION 927.9(g) IN ORDER 
No. 27 

The disallowance of the petitioner’s claims is authorized by section 

927.9(g) in Order No. 27, which specifically states that claims “. . . 

shall be made not later than 30 days after the month during which 

such frozen cream is utilized.’”? There are no provisions for excep~ 

tions, exemptions, or waivers. The language leaves no room for 


DISALLOWANCE OF Ciaim For, Not ConstituTING ForFEITURE OR PEN- 
ALTY 

Where the order offers to handlers such as the petitioner a privilege 
which they may claim subject to certain conditions within a pre- 
scribed time, any loss of advantage suffered by the petitioner came 

about because the petitioner failed to take the action necessary to 
entitle it to such advantage; therefore, the disallowance of petitioner’s 

claim for storage cream payments not timely filed does not consti- 

tute a forfeiture or a penalty in the legal sense_._.......---_---. 


DiIsALLOWANCE OF, FOR FarturE To Make TimMELy CLAIMS FOR 

Where petitioner, a handler subject to Order No. 27, as amended, 
which regulates the handling of milk in the New York Metropolitan 
area, complained of the disallowance by the market administrator 

for the order of claims, which involved credits where storage cream 
classified as class II-B is subsequently removed from storage and 
utilized in a lower price classification, on the ground that the claims 
were filed more than 30 days after the month of utilization, the 
Judicial Officer held, that since section 927.9(g) of the order pro- 
vides that such claims shall be filed not later than 30 days after the 
month of utilization, the market administrator was not only author- 
ized but was commanded by this provision of the order to disallow 

Sr eI ooo eeu enoenne ee aeneaneuee 
PRESCRIPTION IN ORDER No. 27 oF Time.y Fiuine or Cuarms ror, MAn- 

DATORY 

The petitioner’s contention that the promulgation history and other 
extrinsic materials offered in evidence established that the 30-day 
period for filing is ‘‘directory” rather than ‘mandatory,’ is unten- 
able. There cannot be any ambiguity about language which states 
flatly that claims shall be made not later than the prescribed time. 
The promulgation history upon the intent of the provision confirms 

the meaning manifest in the language employed. ---.-.-.-------- 
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Agricultural Marketing Agreement Act of 1937—Continued 
STORAGE CREAM PAYMENTS—Continued 


Vauipity oF Provision IN ORDER PrescRIBING Tims Limit ror FILING 
CLAIMS FOR 
Due Process of Law 
The provision in order prescribing time limit for filing claims for stor- 
age cream payments meets the substantive due process test because 
it obviously bears a reasonable relationship to a legitimate objec- 
tive. Moreover, the reasonableness of the provision is to be ascer- 
tained from the promulgation hearing record and not from de novo 
OVAGNIND. 1 COIS DIOOIRIIIE og ccc canscicnecondienasaueaen 
Since the act authorizes storage cream payments and the filing of 
claims by handlers in order to obtain the payments, it is difficult to 
see how a time requirement in the filing of claims is unauthorized. 
While the storage cream payment provisions are carried in the 
order under the heading, ‘‘Producer Settlement Fund and its Opera- 
tion,” they are obviously part of the scheme set out in the order for 
classifying and pricing milk and the 30-day limit for filing claims is 
authorized by section 8c(5) of the act._......---.---.--..---... 
The provision in the order prescribing the time limit for filing of 
claims for storage cream payments, in addition, is authorized by 
section 8c(7)(D) of the act which expressly provides that an order 
may include provisions that are “‘incidental to, and not inconsistent 
with, the terms and conditions specified in subsections (5), (6), and 
(7) and necessary to effectuate the other provisions of such order.” 
The 30-day provision in issue is directed squarely at and is clearly 
‘incidental’ to the provision for the filing of claims for storage 
cream payments, and it is in no way inconsistent with subsections 


(5), (6), or (7)-.--------------------------------------------- 


STORAGE CREAM REPORTS 


ExcLusion OF EviIpENCE oF WAIVER BY MARKET ADMINISTRATOR OF 
Time Limits For FILING oF 
The petitioner’s attempts to introduce evidence to the effect that the 
market administrator waived time limits for filing of reports and 
claims under the order were correctly rejected by the hearing exam- 
iner. There are numerous reporting requirements under the order, 
some specifically set out in the order itself and others pursuant to 
section 927.6 (d) granting the market administrator the power to 
require reports. If the market administrator disregarded specific 
time limits for reports or claims prescribed by the order itself, he 
exceeded his authority and his action is not binding upon the Secre- 


ExcLusion oF EvipENCE OF WAIVER BY MARKET ADMINISTRATOR OF 
Time Limits For Fiuine oF REPoRTS 

Concerning reports or claims where the order does not set out a time 

limit, or where the time limit is fixed by the market administrator 

rather than by the order itself, any case of acceptance of reports 

after the time fixed by the market administrator seems discretionary 

with him and has no bearing upon the issues in this case_..-..---- 
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Agricultural Marketing Agreement Act of 1937—Continued 
STRATIFIED RANDOM SAMPLING 


ADEQUACY OF 
The petitioner’s attack upon the adequacy of the stratified random 
sampling to represent the butterfat content of all milk delivered 
during a delivery period is untenable since the record contains 
evidence disclosing that stratified random sampling gives a reliable 
and accurate measure of butterfat content for the delivery period_- 


PAYMENT TO PRODUCERS ON Basis OF 
Where petitioner’s tests of composite samples from each day’s milk 
were justifiably found unreasonable by the market administrator, 
his action in ordering petitioner to make payment to producers on 
the basis of the tests made of stratified samples by the market 
_ administrator cannot be deemed to be arbitrary, unreasonable, 
Onrionue,r-otherwine legal... . 2205225252 eos en lees 


SUBSTANTIAL COMPLIANCE 
Effect of, with order provision concerning reports of storing of storage 


UNIFORM PRICES 


APPLICATION OF Provisions or Act CONCERNING 
The uniform pricing prescription of the act applies to classifications 
of milk and does not vitiate or control classifications. Storage 
cream storing reports are part of the classification of milk as storage 
cream and are authorized by section 8c (5) (A) of the act and, in any 
event, section 8¢ (7) (D) of the act grants the power of including in 
an order provisions “‘incidental” and “‘necessary”’ to effectuate the 
en eo Y INNS Or TNO OUNOl a one obscene ed wanes eces 


USE VALUE OF CREAM 


TiME oF DETERMINATION OF 
Petitioner’s argument that classified use value of cream is not determin- 
able until several months after its purchase and that, therefore, pay- 
ment of any deficiency in price amounts to a penalty of a retroactive 
nature, is without merit, since all class prices are announced by the 
market administrator on or before the sixth day of the month imme- 
diately following the’ delivery period in which the milk or cream is 
received. If the petitioner reports its receipts and disposition of 
cream properly, it is able to know the exact cost at that time- --__- 


WAIVER 


Exclusion of evidence of, by market administrator of time limits for filing 
of reports of storing of storage cream, justified__......-...-....----- 


WITHDRAWAL OF PETITION 


DENIAL OF REQUEST FOR 
Where in a proceeding under section 8c (15) (A) of the act petitioner in 
his petition of April 20, 1950, complained of certain action of the milk 
market administrator under the New York milk order involving the 
legality of charges imposed on petitioner for butterfat disposed of in 
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Agricultural Marketing Agreement Act of 1937—Continued 
WITHDRAWAL OF PETITION—Continued 


DENIAL oF Request ror—Continued 
ice cream in excess of amounts which its records show it received, 
and on April 25, 1951, petitioner requested to withdraw its petition 
on the ground that in an enforcement suit brought by the Govern- 
ment under section 8c (6) of the act, involving the same matter, the 
United States District Court for the Eastern District of New York 
assumed exclusive jurisdiction over the subject matter, the Judicial 
Officer denied petitioner’s request for leave to withdraw its petition 
because the District Court, in denying the Government’s motion for 
summary judgment, has ruled only that there shall be a trial on the 
issue as to whether petitioner is a handler as to the butterfat in ques- 
tion before the Court will order the payment involved, and even the 
Court’s ruling involving only part of the petition may possibly be 
WGI BENON WE ses hia ccc es heancincs un tet ae wae 


COMMODITY EXCHANGE ACT 
ADMINISTRATIVE PROCEDURE ACT 


INAPPLICABILITY OF SECTION 9 (b) OF, TO COMPLAINT IN THIS PROCEEDING 
The complaint charges that the violations alleged were intentional and 

the weight of the evidence supports the charges. Even in criminal 
prosecutions for violations of a statute, other than cases of moral 
turpitude, evil intent is not requisite, it being necessary only that 
actions be intentional as distinguished from accidental or inadvertent; 
therefore, ‘‘willfulness’’ as used in section 9 (b) of the Administrative 
Procedure Act is present, and prior notice and opportunity to demon- 

strate or achieve compliance before the issuance of the complaint 

WONG BOC TOINIIONE ooo acc ane ce cnceeneucesees aeteie ae eee 


BOOKS AND RECORDS 


Comptaint Aas Not INcLupING CHARGES OF FAILURE TO FILE 
Concerning the protestations that all required reports were filed, etc., 
it should be said that the violations charged and found did not in- 
clude failure to file reports. Violations of regulations or provisions 
of the act other than those charged are not essentials of the 
violations charged and fount... .....~ << 26s. snncssaccnn tases 


CORNER 
PleGnition Gl. ..~.-42655-56 wseovvondluees sdeceseaeeweresere eee a 
DIsPENSABLE ELEMENT OF 

The fact that respondents did not carry a large long line beyond the close 


of trading with widespread defaults by the short or large scale de- 
liveries of fresh eggs, is not an indispensable element of a corner-- - 


PossiIBILITY OF EXISTENCE OF, IN ONE MARKET 
There may bea corner in one market..;.. 52s 5< 2556... 6secececcen 
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Commodity Exchange Act—Continued 


CORNER—Continued 


TRANSACTIONS AS FALLING WITHIN DEFINITION OF Page 
A corner in which respondents owned all the storage eggs in Chicago 
and prevented all the shorts from making delivery would be a per- 
fectly tight corner, but the term applies alike to conditions less rigid 
in the way of control. The facts that respondents had contracts 
calling for two or three times the cash storage egg supply in Chicago, 
that it owned a substantial part of the cash supply, and that this was 
a dominant part of the supply in view of respondents’ large, dom- 
inant and controlling long position, met the definition of ‘‘corner’’ 
used by the United States Supreme Court in United States v. Patten, 


UR EAS Ue ee ee ee ee 785 
CORNER AND ATTEMPTED MANIPULATION 
pe nen OINIIIEN ONE OUNOD Gln ie wine smeecennonsscnen 807 


CONSTITUTIONAL LAW 


Commopity ExcHancE Act 
Constitutionality of, 

Respondents’ contention that the act is unconstitutional for 
vagueness of the words “‘manipulate” and ‘“‘corner’’ is untenable; 
although it is not appropriate for an administrative tribunal to 
adjudicate the constitutionality of an act committed to it for 
administration, reference may be made to Bartlett Frazier Co. 

v. Hyde, 65 F. (2d) 350 (C. C. A. 7th, 1933), cert. denied, 290 
U. 8S. 654, in which the court resisted a similar attack__-.-_-- 785 


CONTROL OF MARKET 


Gross Pos!TIon AS DETERMINING 
It makes little difference to the question of control of the market 
whether respondents’ long futures position is regarded as net, i. e., by 
subtracting its small short December 1947 position from its long 
December 1947 position. It is the gross long or short position that 
the trade looks to and the rules of the Chicago Mercantile Exchange 
do not permit the offsetting of existing contracts. ......-...------ 783 
RELEVANCE OF PosITION IN PREVIOUS PERIOD TO 
Respondents’ position in the December 1947 market during previous 
months such as October 1947, is not relevant to the question of con- 


Coohol Cie market in December... .- «once esc osiecccccccsccce 783 
CONVERSATION BETWEEN WITNESSES 
I eS ee aha tn eminem naweedekaanmaec 783 
DELIVERABLE SUPPLY 
IE ss ease nkeeb eaeiaedanadeweas 807 


DOMINANCE OR CONTROL OF FUTURES MARKET 


WEIGHT oF EvIDENCE SHOWING 
The weight of the evidence is that respondents not only had a dom- 
inant and controlling position in the December futures market but 
that it acquired such a position knowingly and utilized its control 
intentionally to put on a “squeeze,” that is, to pressure December 
futures prices upwards by means of its monopolistic powers over 
futures and cash storage eggs in Chicago............--.--------- 783 
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Commodity Exchange Act—Continued 
DOMINATION OR CONTROL OF MARKET 


Factors Not E,rminaTING PRESENCE OF 
Dominance or control is not negatived because it was unnecessary for 
&@ majority of the shorts to have recourse to respondents for futures 
i GE I GI. oe oc eee cocacccedeundecnccsacdcscasacnee 


EVIDENCE 


COR OUIIINS COIIVONNDIE HEIDE = 65. 5 oi onic ccenanecsncduasegcenasaas 
Concerning existence of corner and attempted manipulation__.......---- 
COONGHITIINS TREONLENS: COGUENIOO. goo oe ce cccenannascnacsewaned 
Concerning prices and price movement---......--...----------------- 
Concerning transactions and market position_..........-...----------- 
Camvereninan: DOGween, WHORE. . 5 oc on ikke ctetnncenoncccas wan 
I Oe Woo a on eS oi ccc i nennnncaaasaceundnemenanen 


INTERSTATE COMMERCE 
MOI CRIN oon os rect ccncnscacccnndsendacweocuueusaua 


LEGISLATIVE HISTORY OF ACT 
Intent of Congress as showing that the criminal penalties were additional 
ie SERINIADAEINO ENGUOUNG «ows cin ini cic cmcnnenaiemdencudeeenae 


MANIPULATION 
DEFINITION OF 
Whatever definition of ‘‘manipulation’”’ may be selected, it necessarily 
should include expressly or by implication the effecting of a price 
which would be different if the price-influencing efforts were absent, 
that is, not only the raising or lowering of prices by means directed 
to either such end but the prevention of prices from going up or going 
down according to free supply and demand conditions. It cannot 
be believed that it is not manipulation under the act to employ mo- 
nopolistic methods to support and pressure prices for one month’s 
futures in order to widen the spread between prices for that month’s 
futures and the next month futures. ..................-.-----.- 


MANIPULATION OF MARKET 


ErFrect oF AVAILABILITY OF COMMODITY UPON 
The availability, for delivery in Chicago under the rules of the Chicago 
Mercantile Exchange, of fresh eggs or eggs stored outside of Chicago, 
at a greater cost than Chicago storage eggs, merely tends to limit the 
extent of manipulation possible, but does not automatically disprove 
manipulation or attempted manipulation - - ---- awe eueea nese 
Errect or Partiau LiquiDATION OF LONG PosITION UPON 
Partial liquidation of respondents’ long position by the sale of some 
December 1947 futures during December 1947 does not exclude the 
presence of a manipulative venture, as implied by respondents-_.--.-- 
WIpENING SPREAD BETWEEN Futures Prices as CONSTITUTING 
Because respondents’ plan was to pressure December futures prices 
upward to widen the spread between December and January futures 
prices, rather than merely for the purpose of raising December futures 
prices alone, does not absolve the transactions from the taint of 
Sieiiish ioc cdcceiede cuweanecsninwatacedeusaednadae 
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Commodity Exchange Act—Continued 
MANIPULATION OF MARKET—Continued 


Actions SHOWING Page 
Putting on a ‘‘squeeze’”’ deliberately, that is, taking and maintaining 
during a delivery month a large long line in relationship to known 
deliverable supplies in the market together with ownership or control 
over a substantial part of the deliverable supplies for the purpose of 
pressuring prices upward by means of the relative scarcity of supplies 
and futures thus created, is an undoubted manipulation in violation 
of the act and constitutes at the very least an attempt to manipulate 

SNR Sane lle ir a re ee alae So aie eh ies 784 


MANIPULATIVE INTENT 


CIRCUMSTANTIAL PROOF OF 
Although there may be natural corners or squeezes without manipu- 
lative intent, manipulative intent can be demonstrated satisfactorily 
from a legal standpoint by circumstances alone, and the facts and 
circumstances in this case are more than adequate to warrant such a 


NNN ec a adnan haa wou mu mekie saan a dae om 784 
PRICES AND PRICE MOVEMENT 
IT IN oo ion a anew aeons eee 807 
RECONSIDERATION 


DENIAL OF PETITION FOR 
Respondent’s petition for reconsideration of prior order is dismissed, 
since all questions raised and argument made in support of this peti- 
tion were fully considered at the time of issuing the order to which 
objection is made, and the stay order of October 31, 1950, is vacated 
and, beginning on the 30th day after the date of this order, all con- 
tract markets shall refuse all trading privileges thereon to re- 


epondent tor a period of OU days...........-...--.2-cesecen-0u5-- 138 
STATEMENTS OF WITNESS 
MONE Gf eo Oe oi ee ceaecdocaneawsauenawane Zoos | ee 


STAY ORDER 


NOTICE OF , 
Order of June 20, 1951, stayed by the United States Court of Appeals 
for the Seventh Circuit pending final disposition of an appeal filed 
by resopndents in the above entitled proceeding--_._.-..-.------ 966 


Stray or Prior OrDER 

Order of June 20, 1951, stayed pending the outcome of an appeal filed 
by respondents in the above-entitled proceeding. Also in the deci- 
sion and order of June 20, 1951, on the last line of page 40, the word 
“this’”’ is changed to the word ‘“‘thus’’ and on page 68, line 1, there 
are inserted the words “future delivery on or subject to the rules of 
any board of” immediately after the word ‘‘for’__-__-_._..--- 
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Commodity Exchange Act—Continued 
STAY ORDER—Continued 


SUSPENSION OF EFFECTIVE DaTE OF Prion ORDER Page 
Effective date of the order of February 12, 1951, is stayed pending the 
outcome of respondent’s appeal from the prior decision and order... 329 


VACATION OF 140 


The order of March 2, 1951, which stayed the February 12, 1951, order 
of suspension of respondent’s trading privileges pending the out- 
come of an appeal filed by respondent in the United States Court of 
Appeals for the Fifth Circuit, is vacated, and the order of February 
12, 1951, is reinstated and made effective June 25, 1951_-_______- 782 


Where the order of November 15, 1950, suspending the respondent’s 
trading privileges for 90 days, was stayed pending the outcome of the 
appeal filed by respondent in the United States Court of Appeals 
for the District of Columbia, which Court upheld the order, and the 
United States Supreme Court denied certiorari, the Judicial Officer 
ordered that the stay order be vacated, the order of November 15, 

1950, be reinstated, and the effective date of the suspension of re- 
spondent’s trading privileges to commence on January 15, 1952... 1401 


SUSPENSION OF TRADING PRIVILEGES 


AvTHOoRITY OF SECRETARY TO SUSPEND FOR ATTEMPTED MANIPULATION OF 
MARKET PRICE 

Unless the Congressional intent, as revealed in the act itself and in the 
legislative history, is to be completely disregarded, section 6 (b) of 

the act should be regarded as vesting in the Secretary the authority 

to suspend the trading privileges of one who has attempted to manip- 
ulate the market price of a commodity in violation of the act; further- 
more, section 6 (b) authorizes administrative proceedings against 
any person who “. . . is violating or has violated . . .”’ any of the 
provisions of the act, and attempts to manipulate, attempts to cor- 
ner, and corners are violations of section 9. The legislative history 
shows that the criminal penalties were additional to administrative 
QUIS csc ete atc Neeae ek aoa aaa items 


TRADING PRIVILEGES 


DENIAL OF 

Where the complaint charges that respondents attempted to manipu- 
late prices of a commodity in interstate commerce and for future 
delivery on or subject to the rules of a board of trade in violation of 
sections (6 b) and 9 of the act, that they attempted to corner and that 
they cornered such a commodity in violation of section 9 of the act, 
the Judicial Officer ordered that, effective on the 30th day after the 
date of this order, all contract markets shall deny all trading privi- 
leges to three of the respondents for a period of one year, and that 
the proceeding should be dismissed as against two of the respondents. 783 


786 


TRANSACTIONS AND MARKET POSITION 
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ATTORNEY FEES Page 
Damages as, not allowed as part of a reparation award where fees are not 
Consequential upon violation of act................-..-..---.-.-.-- 842 


BANK DEPOSITS 


Respondents ordered to deposit the gross proceeds received from the sale 
of livestock handled on a commission basis and any other funds that come 
into their possession as agent in a bank account separate from the gen- 
eral or private account in which respondents’ own funds are deposited_... 1500 


BOOKS AND RECORDS 


Respondent directed to keep such accounts, records, or memoranda as fully 
and correctly disclose all transactions involved in his business including 


the records required by section 201.46______._- 350, 516, 838, 1185, 1326, 1500 
Respondent ordered to maintain shippers’ proceeds account in conformity 
with jthe regulations under the act.....................-...--.....- 838 
BOOKS, RECORDS, AND REPORTS 
Violation of act by making false entries in-_........-.---------------- 1029 
BRAND INSPECTION 
Reparation ordered for amount of collection of fees for, in violation of act-. 1033 
BRIBING WEIGHMASTERS 
Ia I a ge et tates 1029 
CEASE AND DESIST 
NNO 6 a aE i a a aca 1029 
Buying livestock for others on a commission basis without being registered 
IN ee coco encanta nuedeoee sen seoesbowesd 340 
Destroying or disposing of bills and scale tickets without proper authority 
INN Sr a dg Naa gb aes uid momma iene epiaaiaed a 340 
Engaging in unfair, unjustly discriminatory and deceptive practices... 648, 1029 
TAIN ag arrestee ola ae 344 
Making false statements in annual reports._......-.------------------ 340 
ey oes ee es es 1425 


Unrair AND Deceptive PRAcTICcEs 
Respondent having admitted the allegations in the complaint that he 
wilfully violated sections 304, 307, 312(a), and 401 of the act, and 
having consented to the issuance of a cease and desist order, which 
was recommended by the Livestock Branch, is ordered to cease and 
desist from: (1) using shippers’ proceeds for purposes of his own by 
making withdrawals from the shippers’ proceeds account in excess 
of the authorized deductions, by extending credit to buyers beyond 
the normal period, by charging checks that had been dishonored 
against the shippers’ proceeds account, and by honoring the drafts of 
a country trader from the shippers’ proceeds account; (2) failing to 
keep full and accurate accounts and records by not showing as a 
credit in its custodial account trial balances, notes payable given by 
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Unrair AND Deceptive Practices—Continued Page 
respondent; (3) failing to remit refunds for freight overcharges on 
livestock to the owner or consignor; (4) failing to transmit the entire 
net proceeds from the sale of consigned livestock to the owners or con- 
signors; (5) failing to disclose its insolvency; and (6) misrepresent- 
ing the state of 12 head of cattle to the auctioneer; and respondent 
is directed to handle shippers’ proceeds funds in conformity with the 
requirements of section 201.42 of the regulations under the act, and 
to keep such accounts, records, and memoranda as will fully and 
correctly disclose all transactions involved in its business__...-__. 1182 

Unfair, unjustly discriminatory, and deceptive practices__........------ 147, 

1177, 1181, 1188, 1192, 1195, 1198, 1201, 1204, 1207, 1210, 1213, 
1217, 1220, 1224, 1228, 1231, 1322, 1330. 


VIOLATION oF AcT 
Respondent, registered under the act as a market agency to buy live- 
stock on a commission basis at the Union Stock Yards, Chicago, Illi- 
nois, is ordered to cease and desist in order buying transactions from 
turning over hog purchase orders to dealers for filling at the dealer’s 
prices while charging an order buyer’s commission, and shall cease 
and desist from falsely reporting to the buyer-principals the names 
of the sellers of the hogs, from making false entries in his accounts 
and records and from failing to assess the lawful charges for his hog 
RN OND anced iociwnntiaddedamaaaaammaee eae 502 
Respondent, registered under the act as a market agency, clearer and 
dealer at the Union Stock Yards, Chicago, Illinois, is ordered to cease 
and desist in order buying transactions from turning over hog pur- 
chase orders to dealers or others for filling while charging the buyer- 
principal an order buyer’s commission and shall cease and desist from 
falsely reporting to the buyer-principals the names of the sellers of 
WO oo dpe nk cee ne eae ee ane 495 
Respondent, registered under the act as a market agency and as a deal- 
er at the Union Stock Yards, Chicago, Illinois, is ordered to cease and 
desist in order buying transactions from turning over hog purchase 
orders to dealers for filling at the dealer’s prices while charging an 
order buyer’s commission, and shall cease and desist from falsely re- 
porting to the buyer-principals the names of the sellers of the hogs... 488 
Upon admission of the facts alleged in the order of inquiry and consent 
to the order herein, respondent is directed to cease and desist from 
falsifying prices paid when billing purchasers, and is directed to keep 
proper books and records including records required by section 
ae ee ON ne SION, ee on a no oa enees numa 349 
Upon admission of facts and consent to entry of the order herein, re- 
spondent and her new partner are ordered to cease and desist from 
“substituting” other and lighter hogs weighed to “off the market” 
purchasers and billing and collecting on the basis of the weights of 
the heavier hogs, and respondent is directed to keep proper books 
Sil A. 6 oa cand cucedeaomennnMbans tadtnteeemenme 515 
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Where the Order of Inquiry charged the respondent with violating 
sections 312 (a) and 401 of the act, by failing to pay the full pur- 
chase prices of cattle bought at stockyards, and by failing to keep 
such accounts, records and memoranda as fully and correctly dis- 
close respondent’s business as a dealer at the stockyards, and the 
latter filed an answer admitting the allegations of fact contained in 
the Order of Inquiry and consented to the issuance of an order of 
cease and desist, and complainant recommended that the order con- 
sented to be issued, respondent is ordered to cease and desist from 
.the unfair, unjustly discriminatory, and deceptive practices set out 
in the Findings of Fact, and to keep such accounts, records and 
memoranda as will fully and correctly disclose his business as a 
PBNIOT El UO OUNRR VENUS. | 5 8 co acc ence cece cndcudowa 1418 
Where the Order of Inquiry charged the respondents with violating 
sections 304, 307, 312 (a) and 401 of the act, and sections 201.40, 
201.41, 201.43, and 201.60 of the regulations promulgated there- 
under by failing to show the full, true and correct name of the pur- 
chasers of livestock sold by respondents on a coinmission basis, and 
by using funds received as proceeds from the sale of livestock con- 
signed to respondents for sale on a commission basis for purposes of 
their own, and respondents filed an answer admitting the allega- 
tions of fact in the Order of Inquiry and consented to the issuance of 
“‘an appropriate order, not to exceed a cease and desist” order, and 
complainant recommended that the order consented to be issued, 
respondents are ordered to cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices and devices set 
out in the Findings of Fact, to keep such accounts, records and 
memoranda as fully and correctly disclose their business at the 
stockyard, and to deposit the gross proceeds received from the sale of 
livestock handled on a commission basis, and any other funds that 
come into respondents’ possession as agent in a bank account sepa- 
rate from the general or private account in which respondents’ own 
SUNRISE go Sk ko ue eee ananeeee 1497 
Where the Order of Inquiry charged respondent with violations of 
various provisions of the act and the regulations thereunder and 
respondent, in a statement styled ‘‘stipulation,’’ admitted the facts 
alleged in the order of inquiry and consented to the issuance of the 
order herein, which was recommended by the Livestock Branch, 
respondent is ordered to cease and desist from misusing shippers’ 
proceeds funds, and is directed to maintain a shippers’ proceeds 
account in conformity with their regulations, and to keep such ac- 
counts, records, and memoranda as will fully and correctly disclose 
all transactions in his business, including a ledger draft account and 
rR RE. aa Se ean nepaneecenae nan 836 
Where the Order of Inquiry charged the respondent with violating 
certain provisions of the act and the regulations issued thereunder by 
endangering the faithful and prompt accounting for the proceeds 
from the sale of livestock consigned to it for sale on a commission 
basis and the payment of the portion thereof due to owners and 
consignors of livestock, and by selling livestock consigned to it for 
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sale on a commission basis to its employees, and the respondent in a 
stipulation admitted the allegations of fact in the Order of Inquiry 
and consented to the issuance of the order herein, and the com- 
plainant recommended that the order consented to be issued, the 
respondent is ordered to cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices set out in the 


Se Oe Pn So ooo wee ce snc aocecandewe de kaseoeacees 


Where the Order of Inquiry charged the respondents with violating 


sections 312(a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh livestock by respondents at more than their true 
weights and to issue scale tickets showing such incorrect weights, 
and by failing to keep such accounts, records and memoranda as 
fully and correctly disclose their business as dealers at the stock- 
yard, and the respondents entered a plea of nolo contendere to the 
charges contained in the Order of Inquiry, and consented to the 
issuance of an appropriate order of cease and desist and suspension 
of their registration, and complainant recommended that the order 
consented to be issued, the respondents are ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records and memoranda as fully and correctly disclose 
their business as a dealer at the stockyard, and their registration 


IP RUM oe a en ee eons eeaacndns asennad eas 


Where the Order of Inquiry charged the respondents with violations 


of various provisions of the act and the regulations thereunder by 
altering scale tickets issued in connection with purchases of hogs 
by the respondent, failing to keep full and correct books and rec- 
ords, destroying or disposing of duplicate copies of bills or invoices, 
and using a form of bill or invoice which was deceptive in nature, 
and respondents in an amended answer admitted the allegations of 
fact, except wilfulness, and consented to the issuance of the order 
herein, which was recommended by the Livestock Branch, the 
respondents are ordered to cease and desist from engaging in the un- 
fair, unjustly discriminatory, and deceptive practices and devices 
described in the Findings of Fact, and to keep such accounts, 
records, and memoranda as will fully and correctly disclose all 
tannactions in thier bustieee. . 8 ok nn nc nse ccc cncgases 


Where the Order of Inquiry and Notice of Hearing charged respond- 


ents with wilful violations of various provisions of the act and 
regulations thereunder, and respondent E. D. T. filed a stipulation 
admitting the allegations of complainant and consenting to the 
issuance without a hearing of an order not to exceed a cease and 
desist order, respondent C. T. filed a similar admission and consent 
and in addition consented to a 60-day suspension to be held in 
abeyance for two years, and respondent J. B. T. failed to answer, 
the respondents are ordered to cease and desist from: (1) engaging 
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as a market agency without being registered and bonded; (2) failing 
to report changes in the ownership of a market agency in which 
they are interested; (3) taking consigned livestock into their own 
accounts without reporting the entire facts to the consignors; 
(4) using consigned livestock to fill purchase orders without fully 
informing both consignor and purchaser; (5) selling their own or 
their employees’ livestock in competition with livestock consigned 
to them; (6) failing to report to consignors the true names of the 
purchasers of the livestock sold, and failing to report to order 
purchasers the true names of the sellers of livestock bought; (7) as- 
sisting persons known to be unregistered and unbonded to act as 
‘dealers in livestock; (8) permitting employees to deal in livestock 
consigned to respondents; and (9) destroying scale tickets or other 
items constituting parts of their records without the consent in 
writing of an Assistant Administrator of the Production and 
Marketing Administration; and respondents are ordered to keep 
such accounts and records as will disclose all details of each transac- 

tion in their market agency operations. .........-------------- 1229 


Where respondent admitted the material allegations of the Order of 
Inquiry and consented to the issuance of an order, respondent is 
ordered to cease and desist from permitting its employees to pur- 
chase livestock consigned to it for sale on a commission basis, and 
transmitting or delivering to owners or shippers of livestock any 
account of sale showing a name as purchaser other than the true 
name of the purchaser, and respondent is directed to keep such 
accounts, records, and memoranda as fully and correctly disclose 
all transactions involved in its business._............--.-------- 6 


Where respondents admitted wilful violations of the act and consented 
to the issuance of the order herein, they are ordered to cease and 
desist from using the unfair, unjustly discrimihatory and deceptive 
practices and devices set out in the Order of Inquiry, carrying on the 
business of a market agency at the stockyard without registering 
with the Secretary and furnishing bond; failing to maintain such 
records, accounts and memoranda as fully and correctly disclose 
all transactions involved in their business; failing to maintain 
separate bank accounts for market agencies who are clearees of 
respondents; clearing dealer operations of persons who are not 
registered as dealers and using funds received as proceeds from the 
sale of livestock by agency clearees of respondents to finance clear- 
ing operations and for purposes other than the payment of lawful 
marketing charges, and the remittance of net proceeds to shippers... 330 


Where respondent admitted wilful violations of various provisions 
of the act and consented to the issuance of the order herein, respon- 
dent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices charged in the 
Order of Inquiry and for making annual reports to the Director, 
Livestock Branch, Production and Marketing Administration, 
which do not correctly disclose all the transactions involved in his 








10 A.D. AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921—Continued 

CEASE AND DESIST—Continoued 

VioLaTIon oF Act—Continued 

Violation of act and regulations by using shippers’ proceeds_______----- 
WiLFuL Viovations oF ACT, 

Where the Order of Inquiry charged respondent with wilful violations 
of various provisions of the act and the respondent, in a stipulation, 
admitted the charges set forth in the Order of Inquiry and con- 
sented to the issuance of a cease and desist order, which was 
recommended by the Livestock Branch, respondent is ordered to 
cease and desist from engaging in the unfair, unjustly discrimina- 
tory and deceptive practices charged in said Order of Inquiry --- 


Wilfully falsifying prices paid for cattle, when billing principals_-_-_------- 


CONDITION PERCENT 
Findings and conclusions with respect to---....-...--..-------------- 


CONSENT ORDER 
Cease and desist and suspension of registration._._........------------ 


DAMAGES 
Attorney fees, not allowed as part of a reparation award where fees are not 
consequential upon violation of act.......--.-.-------------------- 


DISMISSAL 
ComPLIANCE W1TH MAKING IMPROVEMENT IN SERVICES 
Complaint regarding inadequate services and facilities dismissed inas- 
much as respondent has made some improvements in services and fa- 
cilities and agreed to make additional improvements------------- 


Consent OF Pentieks . 2.5 ook eo rae cesn set co ens en ance ans 
Upon motion filed by complainant’s attorney requesting that the proceeding 
be dismissed, without prejudice, because the evidence developed at the 
hearings did not warrant further action in the premises, and there being 
no objection to the motion, the proceeding is accordingly dismissed - 
DECEASE OF RESPONDENT 
Where the Department received information of the decease of the 
respondent, accordingly, the Order of Inquiry is dismissed and the 
preceeding i tember... 5 oc eo acne noe daas 
Petition for rehearing and reargument-_---.--....-.-.-.---------------- 
WITHDRAWAL OF COMPLAINT 
Since complainant informed a representative of the Livestock Branch 
that he preferred to withdraw the complaint rather than to go to a 
hearing, the complaint should be considered as withdrawn and is 


EFFECTIVE DATE OF ORDER 


EXTENSION OF 
Effective date of order issued on May 14, 1951, is extended to June 22, 


Effective date of order issued on May 14, 1951, is further extended to 


Be DT BI ccccecivntccenstnnsuscntsndmmionnnvamaninn 
Effective date of the order entered on September 17, 1951, is extended 
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OrpER REOPENING Page 
Hearing reopened to obtain more information on pertinent matters 
including percentage of branded animals at posted stockyards in 

a ee ed on eaten eo aig ae 155 


HEARING AND REARGUMENT 


DENIAL OF PETITION FOR 
Respondent’s petition for rehearing and reargument of the order issued 
on July 18, 1950, is dismissed for failure to show any error in the 


NUT PPR MIUMEION cn ccna cna nacaacasse weed deneeeccesce 151 
IGNORANCE OF THE LAW 
No excuse IAPR MERE MN a 0 a a a oie aa aan ate ma 1232 
LICENSES 


REVOCATION OF 

For failure to meet the financial condition required by the regulations for 
the retention of his license and failure to keep proper books and rec- 
ords, respondent’s license is revoked, effective 30 days from the date 
of this order, unless within that time respondent obtains a statement 
in writing from the Director of the Livestock Branch to the effect 
that he has complied with the financial requirements of the act and 
the regulations thereunder, and respondent is directed to keep such 
books and records as will fully and correctly disclose all transactions 
erent See I oo a co ow bees ceneeceenesee 643 


ORDER BUYER 


RESPONSIBILITY OF, IN FURNISHING REASONABLE STOCKYARD SERVICES 

An order buyer has a high degree of responsibility to assure the filling 

of orders at circumstances most favorable to his principal which 

requires that he “shop around” at arms length in the competitive 
ORR le fe a ee) ee 8 i i a 489, 495, 502 


RATES AND CHARGES 


AMENDMENT OF SCHEDULE oF, 
Inasmuch as the parties are agreed, respondents’ petition to amend the 
schedule of rates and charges authorized by the order of August 23, 
1951, by striking out certain words in such schedule is granted, and 
this order shall become effective on the sixth day after its date of 
signature and continue in effect until the expiration of the order 
Stn At OE Rs Gdns etn cobocncaceesdessucsoscoe 1213 
CONTINUATION OF 
Current authorization for temporary rates continued pending final 
disposition of petition for increased rates_..-.-.---------------- 10 


Inasmuch as the parties are agreed, the order of June 8, 1948, as 
presently modified and extended is further extended to and including 
September 17, 1951, and this order shall become effective on June 19, 
ee ons a ee ht eae 649 
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EXTENSION OF 
Inasmuch as the parties are agreed, respondent’s petition is granted 
and the order of February 20, 1951, as amended by the order of April 
30, 1951, is extended and shall remain in effect to and including 
June 30, 1952, unless changed by further order before that date____ 
Since the parties are agreed and no objection has been filed, the peti- 
tions are granted and respondents are authorized to assess the rates 
for sales by auction authorized by the order of July 13, 1949, as 
modified by the order of February 15, 1951_......-..._--_-_____- 
Since the parties are agreed respondent’s petition requesting an ex- 
tension of the current rates is granted, and this order shall become 
effective on December 9, 1968... <2 <a nnn nace cnc woccucace 
Since the parties are agreed respondents’ petitions requesting a tem- 
porary extension of the current rates are granted, and, for good 
cause shown, this order shall become effective in less than 30 days_-_ 
INCREASE IN 
Amended petition for increased rates granted upon agreement of the 
parties after opportunity for public to be heard upon petition for 
rates which would have produced greater revenue__.__....._____. 
Inasmuch as parties are agreed and no objection has been filed by any 
member of the public, the increased rates are authorized upon 
POUIGm SHO QUEWON 66 6c 5 cae eget adenencasuaea eres 
Inasmuch as parties are agreed and no objection has been filed by any 
member of the public, the petition for increased rates is granted___ 
Inasmuch as the parties are agreed and no objection has been filed 
other than as noted in the decision, respondents’ are authorized to 
file a new and higher rate schedule as set forth herein. .....______ 
Inasmuch as the parties are agreed the respondents are authorized to 
file a new tariff providing for an increased charge to 90 cents per 
coop for the rental of coops to the live poultry industry, and, for good 
cause shown, this order shall become effective in less than 30 days_ 
Increased rates authorized inasmuch as parties are agreed and no 
DONNY HA GUINIR 6o on Seca icdantuaderecouanauwaeuiuasetas 
New tariff providing for higher temporary rates authorized upon peti- 
tion and answer as well as opportunity for public to be heard_______- 
Petition for increase in rates and charges granted inasmuch as parties 
are agreed and no objection filed by member of the public_______. 
Petition for increased rates granted upon notice to the public and op- 
portunity to be heard as well as agreement of the parties_-__-___-_-_- 
Petition for increase in certain rates and charges, as amended, is 
granted upon agreement of the parties and an opportunity for inter- 
GOR VETEOND AGE BANGS 6 ons cheese cne a Hecneewiedanonkens 
Petition for increase in certain rates and charges, as amended by 
telegram, is granted upon agreement of parties and an opportunity 
to be heard afforded the publio. .... .oo046 cones ncndn<cenceeesseas 
Petition for increases in rates and charges granted inasmuch as parties 
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are agreed and no objection filed by member of the public. 333, 335, 1072 
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IncrEasE In—Continued Page f 
Under respondent’s petition and answer of the Livestock Branch, ' 
respondent is authorized to file new tariffs providing for increased 
rates and charges set out in the Notice of Petition for Modification 
for Temporary Rates published in the Federal Register on January } 
30, 1951, and, for good cause shown, this order shall become effec- 
ea na ee eu awias 336 
Upon petition, notice to the public, and answer recommending that 
the petition be granted, respondent is authorized to file a new tariff 
pL I SU NOE ooo ot oc accaedennwmcccn< 831 
Upon respondent’s petition and answer of the Livestock Branch, 
respondent is authorized to file an amendment to its current tariff } 
providing for an increase in rates for yardage, and, for good cause 
shown, this order shall become effective in less than 30 days....... 1505 
Upon respondents’ petitions and answer of the Livestock Branch, 
respondents are authorized to file new tariffs providing for increased 
rates and charges set out in the Notice of Petitions for Modification 
of Rates and, for good cause shown, this order shall become effective 
PUERTO NR... 3. or ck oo is ec aa See ewan Seat ak 1410 


MOobpIFICATION OF 
Current rate order modified and continued as modified upon consent 


of the parties and notice to public. ....................-......- 142 
Current rate orders modified upon agreement of the parties and after 
notice to public and continued as modified__-___-.-.------------ 143 


Upon agreement of parties and opportunity for the public to be heard, 
respondent’s petition requesting authority to make certain mod- 
ifications in Tariff No. 12, granted, and the order of February 20, 

1951 is amended so as to permit the filing of a new tariff providing 
for the modifications sought by petitioner_-.......-....--------- 513 

Upon petition, answer, and opportunity for members of the public 
to be heard, petition requesting modification of rates granted. 483, 484, 486 

Upon respondent’s petition, as amended, and answer of the Livestock 
Branch, respondent is authorized to file a supplement to its tariff 
providing for a modification of its rates and charges, and, for good 
cause shown, this order shall become effective in less than 30 days_. 1502 

Where respondent by a petition for modification filed June 12, 1951, 
requested authority to impose certain rates and charges and alleged, 
among other things, that the findings of fact with respect to respond- 
ent’s rate base, made in connection with the Initial Basic Order, 
are out of date and do not reflect current values attributable to the 
property used and useful at this time by the respondent for stock- 
yard purposes and asked that new findings be made and entered 
which will reflect the changes in the respondent’s rate base which 
have occurred since 1937, the Judicial Officer issued an order which 
makes new findings with respect to respondent’s rate base and 
directs that: (1) respondent shall not publish, demand, or collect 
any rates or charges for the furnishing of stockyard services more 
or less than rates and charges prescribed in the order; (2) respond- 
ent shall keep such books and records as will fully and correctly 
disclose all transactions in his business; and (3) the order shall 
become effective September 18, 1951_.........-.--.------------ 1033 
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Rates set forth in present order as being reasonable and non-discriminatory _ 
REASONABLE NET StocKyaRD OPERATING INCOME 

It is found that the reasonable average annual net operating income 

which should be produced by the rates hereinafter prescribed is 

6% percent of $3,471,525, or $225,649. No new finding is made in 

this Order as to the reasonable rate of return to which respondent 

is entitled and the rate of 6% percent found to be reasonable in the 

ate Caer th ise NNO. ce co eS 

REDUCTION IN 

Upon petition, answer, and opportunity for members of the public 

to be heard, petition requesting reduction in rates granted _---_--_-- 

Unreasonableness of, prescribed in basic order and supplemental orders 

exeent those cumontty i cect... -. 65 oe soc coc newecsnessau= 


REASONABLE NET STOCKYARD OPERATING INCOME 

No new finding made as to reasonable rate of return to which respondent 
is entitled in the rate of 6% percent found to be reasonable in the basic 
Oneer Ta ae OS os ss oes tes oo 2 ee ence Jee ee eee 


REASONABLE OPERATING EXPENSES 
General statement concernite =. o.oo ose sn eee ces ee dnkesse ess 


REGISTRATION 
SUSPENSION OF 
Upon admission of the facts alleged in the Order of Inquiry and con- 
sent to the issuance of the order herein, respondent is directed to 
cease and desist from operating as a dealer in livestock at posted 
stockyards without having furnished a bond and respondent’s 
registration is suspended until such time as he shall show himself to 
i CANON od ere aie oua eae dons aba aael eae doe meat 
Upon admission of the facts alleged in the Order of Inquiry and 
respondent’s consent to the issuance of an appropriate order, 
respondent is directed to cease and desist from violating the act 
and regulations thereunder by misusing shippers’ proceeds and 
operating while in a state of insolvency as set out in the Order of 
Inquiry, and respondent’s registration is suspended until such 
time as it demonstrates that it is no longer in a state of insolvency - - 
Where the Order of Inquiry charged respondent with violating 
section 312 (a) of the act, and respondent in a stipulation admitted 
the material facts alleged in the Order of Inquiry and consented to 
the issuance of an order, but denied that he wilfully violated the 
act, respondent is ordered to cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out in 
the findings of fact, and his registration is suspended for a period of 
a Sa aa ae ie tac hack 
Where the Order of Inquiry charged respondent with wilful viola- 
tions of sections 312 (a) and 401 of the act and section 10 of the 
Federal Trade Commission Act and the respondent, in an amended 
answer, admitted the allegations of fact in the Order of Inquiry and 
Notice of Hearing, and consented to the issuance of an order re- 
quiring him to cease and desist from continuing the practices 
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complained of, and to a suspension of his registration under the 
act for a period not to exceed 18 months, which was recommended 
by the Livestock Branch, respondent is ordered to cease and de- 
sist from (1) engaging in the unfair, unjustly discriminatory, 
and deceptive practice of bribing weighmasters or other persons in 
connection with any matter involving the handling of livestock 
at any posted stockyard; (2) making or causing to be made false 
entries in his accounts, records and memoranda or in the accounts, 
records and memoranda of any person subject to the act; (3) 
making or causing to be made false entries or statements of fact 
in any report submitted under the act or the regulations there- 
under; (4) respondent is also ordered to keep such accounts, records 
and memoranda as fully and correctly disclose all transactions 
involved in his business at the stockyard, including cash expendi- 
tures made by him, and showing as to each item of expense the 
date, amount, purpose, and to whom paid; and (5) respondent’s 
registration is suspended for a period of 18 months from the ef- 
ROUEN Crm Or GN NOR io 5 a ic Sr een caeeensedacne 
Where the Order of Inquiry charged the respondents with viola- 
tions of various provisions of the act and the regulations there- 
under by wilfully falsifying the prices paid for cattle, when billing 
his principals, making false statements in his annual reports, buying 
livestock for others on a commission basis without being registered to 
render that service, and destroying or disposing of bills and scale 
tickets without proper authority in writing, and respondent in an 
amended answer admitted the violations as set forth in the Order 
of Inquiry and consented to the issuance of an order requiring him to 
cease and desist from continuing the practices complained of and 
suspending his registration for a period not to exceed 10 days, which 
was recommended by the Livestock Branch, the respondent is 
ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory, or deceptive practices or devices set out in the 
Order of Inquiry and his registration is suspended for a period 
ec oa ee cas ee eee ae soe ao ee cud wane cdo 
Where the Order in Inquiry charged respondent with wilful violations 
of various provisions of the act and the respondent, in a stipulation, 
admitted the charges set forth in the Order of Inquiry and consented 
to the issuance of an appropriate order not to exceed a cease and 
desist order with a sixty-day suspension to be held in abeyance for 
a period of two years, which was recommended by the Livestock 
Branch, respondent is ordered to cease and desist from engaging in 
the unfair, unjustly discriminatory and deceptive practices charged 
in said Order of Inquiry and ordered to maintain his accounts, 
records and memoranda so as to fully and correctly disclose all 
transactions involved in his business, and respondent’s registration 
is suspended for a period of sixty days, such suspension to be held 
in abeyance and not to become effective unless respondent shall be 
found, after an opportunity for a hearing, to have again violated 
the act or the regulations within two years from the date of the 
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Where the Order of Inquiry charged the respondent with violating 


sections 312(a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and to 
issue scale tickets showing the weights greater than the true weights 
thereof, and by failing to keep such accounts, records and memo- 
randa as fully and correctly disclosed his business as a dealer at the 
stockyard, and by wilfully making, or causing to be made, false 
entries in the annual report for the year 1949, submitted by him to 
the Director, Livestock Branch, Production and Marketing Admin- 
istration, and the respondent entered a plea of nolo contendere to 
the charges contained in the Order of Inquiry and consented to the 
issuance of an appropriate order of cease and desist and suspension 
of his registration, and complainant recommended that the order 
consented to be issued, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact, and to keep such accounts, 
records, and memoranda as fully and correctly disclose his business 
as a dealer at the stockyard, and his registration is suspended _ -- _-- 


Where the Order of Inquiry charged the respondent with violating 


sections 312(a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weight and to 
issue scale tickets showing the weights greater than the true weights 
thereof, and by failing to keep such accounts, records, and memo- 
randa as fully and correctly disclosed his business as a dealer and 
market agency at the stockyard, and by wilfully making, or causing 
to be made, false entries in the annual report for the year 1949, sub- 
mitted by him to the Director, Livestock Branch, Production and 
Marketing Administration, and the respondent entered a plea of 
nolo contendere to the charges contained in the Order of Inquiry and 
consented to the issuance of an appropriate order of cease and desist 
and suspension of his registration, and complainant recommended that 
the order consented to be issued, the respondent is ordered to cease 
and desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly disclose 
his business as a dealer and market agency at the stockyard, and 
his vegisteation is: suspended... .....~ cesses sewisessuccencsus e 


Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weight and 
to issue scale tickets showing the weights greater than the true 
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weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclosed his business as a dealer 
and market agency at the stockyard, and by wilfully making, or 
causing to be made, false entries in the annual report for the year 
1949, submitted by him to the Director, Livestock Branch, Pro- 
duction and Marketing Administration, and the respondent entered 
a plea of nolo contendere to the charges contained in the Order of In- 
quiry and consented to the issuance of an appropriate order of cease 
and desist and suspension of his registration, and complainant 
recommended that the order consented to be issued, the respondent 
. is ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory, and deceptive practices set out in the Findings of 
Fact, and to keep such accounts, records, and memoranda as fully 
and correctly disclose his business as a dealer and market agency 
at the stockyard, and his registration is suspended_-_---__-___-_-- 1179 
Where the Order of Inquiry charged the respondent with violating 
sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records and 
memorandum as fully and correctly disclosed his business as a 
dealer at the stockyard, and by wilfully making, or causing to be 
made, false entries in the annual report for the year 1949, submitted 
by him to the Director, Livestock Branch, Production and Market- 
ing Administration, and the respondent filed an answer admitting 
the allegations of fact in the Order of Inquiry, and consented to 
the issuance of an order of cease and desist and suspension of his 
registration, and complainant recommended that the order con- 
sented to be issued, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact, and to keep such accounts, 
records, and memoranda as fully and correctly disclose his business 
as a dealer at the stockyard and his registration is suspended_---- 1192: 


Where the Order of Inquiry charged the respondent with violating 
sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weight and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and’ 
memoranda as fully and correctly disclosed his business as a dealer 
at the stockyard, and the respondent entered a plea of nolo conten- 
dere to the charges contained in the Order of Inquiry and consented’ 
to the issuance of an appropriate order of cease and desist and sus- 
pension of his registration, and complainant recommended that the 
order consented to be issued, the respondent is ordered to cease and! 
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desist from engaging in the unfair, unjustly descriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly disclose his 
business as a dealer at the stockyard, and his registration is suspended_ 


Where the Order of Inquiry charged the respondents with violating 
sections 303, 312 (a), and 401 of the act, sections 201.10 and 201.27 
of the regulations issued thereunder, and section 10 of the Federal 
Trade Commission Act by doing business without being registered as 
dealers under the act, and by causing weighmasters, whose duty it 
was to determine and record on scale tickets the correct weight of 
livestock weighed on the stockyard scales, by reason of cash pay- 
ments made, to weigh livestock sold by respondents at more than 
the true weight thereof, and to weigh livestock purchased by the 
respondents at less than the true weight thereof, and to issue scale 
tickets showing such incorrect weights, and by failing to keep such ac- 
counts, records, and memoranda as fully and correctly show their bus- 
iness at the stockyard, and respondents entered a plea of nolo contendere 
to the charges contained in the Order of Inquiry and consented to the 
issuance of an appropriate order of cease and desist and suspension 
of their registration, and complainant recommended that the order 
consented to be issued, the respondents are ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly show their 
business at the stockyard, and their registration is suspended. --- 

Where the Order of Inquiry charged the respondent with violating 
sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and to 
issue scale tickets showing the weights greater than the true weights 
thereof, and by failing to keep such accounts, records, and memo- 
randa as fully and correctly disclosed his business as a dealer at 
the stockyard, and the respondent filed an answer admitting the 
allegations of fact in the Order of Inquiry, and consented to the 
issuance of an order of cease and desist and suspension of his regis- 
tration, and complainant recommended that the order consented 
to be issued, the respondent is ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact, and to keep such accounts, 
records, and memoranda as fully and correctly disclose his business 
as a dealer at the stockyard, and his registration is suspended_---_-_- 

Where the Order of Inquiry charged the respondent with violating 
sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it 
was to determine and record on scale tickets the correct weight 
of livestock weighed on the stockyard scales, by reason of cash 
payments made, to weigh livestock sold by respondent at more 
than their true weights and to weigh livestock purchased by respon- 
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dent at less than their true weight and to issue scale tickets show- 
ing such incorrect weights, and by failing to keep such accounts, 
records, and memoranda as fully and correctly disclosed his busi- 
ness as a dealer at the stockyard, and the respondent entered a 
plea of nolo contendere to the charges contained in the Order of 
Inquiry and consented to the issuance of an appropriate order of 
cease and desist and suspension of his registration, and complain- 
ant recommended that the order consented to be issued, the re- 
spondent is ordered to cease and desist from engaging in the unfair, 
.unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact, and to keep such accounts, records, and memo- 
randa as fully and correctly disclose his business as a dealer at the 
stockyard, and his registration is suspended___........-.-------- 
Where the Order of Inquiry charged the respondent with violating 
sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it 
was to determine and record on scale tickets the correct weight of 
livestock weighed on the stockyard scales, by reason of cash pay- 
ments made, to weigh such livestock at more than their true weights 
and to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records and 
memoranda as fully and correctly disclose his business as a dealer 
and market agency at the stockyard, and by wilfully making, or 
causing to be made, false entries in the annual report for the year 
1949, submitted by him to the Director, Livestock Branch, Pro- 
duction and Marketing Administration, and the respondent entered 
a plea of nolo contendere to the charges contained in the Order of 
Inquiry and consented to the issuance of an appropriate order of 
cease and desist and suspension of his registration, and complain- 
ant recommended that the order consented to be issued, the respon- 
dent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact, and to keep such accounts, records and memo- 
randa as fully and correctly disclose his business as dealer and 
market agency at the stockyard, and his registration is suspended _- 


1648 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10AD. 


Page 


1198 


1320, 


1403, 1407 


Where the Order of Inquiry charged the respondent with violating 
sections 312(a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records 
and memoranda as fully and correctly disclosed his business as 
.@ dealer at the stockyard, and by wilfully making, or causing to be 
‘made, false entries in the annual report for the year 1949, sub- 

mitted by him to the Director, Livestock Branch, Production and 

Marketing Administration, and the respondent filed an answer ad- 

mitting the allegations of fact in the Order of Inquiry, and con- 
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sented to the issuance of an order of cease and desist and suspension 
of his registration, and complainant recommended that the order 
consented to be issued, the respondent is ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep 
such accounts, records, and memoranda as fully and correctly 
disclose his business as a dealer at the stockyard, and his registra- 
SiG 16 SADC on oo cn eae kates Daan. 


Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weight and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclosed his business as a dealer 
at the stockyard, and the respondent entered a plea of nolo con- 
tendere to the charges contained in the Order of Inquiry and con- 
sented to the issuance of an appropriate order of cease and desist and 
suspension of his registration, and complainant recommended that the 
order consented to be issued, the respondent is ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly disclose his 
business as a dealer at the stockyard, and his registration is sus- 


Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federah 
Trade Commission Act by causing weighmasters, whose duty it. 
was to determine and record on scale tickets the correct weight of 
livestock weighed on the stockyard scales, by reason of cash pay- 
ments made, to weigh such livestock at more than their true weight 
and to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclosed his business as a dealer 
at the stockyard, and the respondent entered a plea of nolo con- 
tendere to the charges contained in the Order of Inquiry and con- 
sented to the issuance of an appropriate order of cease and desist 
and suspension of his registration, and complainant recommended 
that the order consented to be issued, the respondent is ordered 
to cease and desist from engaging in the unfair, unjustly discrimi- 
natory, and deceptive practices set out in the Findings of Fact, and 
to keep such accounts, records, and memoranda as fully and cor- 
rectly disclose his business as a dealer at the stockyard, and his 
weaisivatinn in DINIGOE Sonne ns cp ctidcucaccccccacdaectuaasuuee 
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Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it 
was to determine and record on scale tickets the correct weight of 
livestock weighed on the stockyard scales, by reason of cash pay- 
ments made, to weigh such livestock at more than their true weights 
and to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclose his business as a dealer 
at the stockyard, and the respondent entered a plea of nolo con- 


.tendere to the charges contained in the Order of Inquiry and con- 


sented to the issuance of an appropriate order of cease and desist 
and suspension of his registration, and complainant recommended 
that the order consented to be issued, the respondent is ordered 
to cease and desist from engaging in the unfair, unjustly discrimi- 
natory, and deceptive practices set out in the Findings of Fact, 
and to keep such accounts, records and memoranda as fully and 
correctly disclose his business as a dealer at the stockyard, and his 


Page 
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Where the Order of Inquiry charged the respondent with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh such livestock at more than their true weights and 
to issue scale tickets showing the weights greater than the true 
weights thereof, and by failing to keep such accounts, records, and 
memoranda as fully and correctly disclosed his business as a dealer 
at the stockyard, and since the respondent failed to answer such 
allegations, which constituted an admission of the allegations and 
waiver of hearing, and the complainant recommended that a cease 
and desist order be issued and that the respondent’s registration be 
suspended, the respondent. is ordered to cease and desist from en- 
gaging in the unfair, unjustly discriminatory, and deceptive practices 
set out in the Findings of Fact, and to keep such accounts, records, 
and memoranda as fully and correctly disclose his business as a 
dealer at the stockyard, and his registration is suspended--------- 


Where the Order of Inquiry charged the respondents with violating 


sections 312 (a) and 401 of the act, and section 10 of the Federal 
Trade Commission Act by causing weighmasters, whose duty it was 
to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales, by reason of cash payments 
made, to weigh livestock sold by respondent at more than their true 
weights and to weigh livestock purchased by respondents at less than 
their true weights and to issue scale tickets showing such incorrect 
weights, and by failing to keep such accounts, records, and memo- 
randa as fully and correctly disclosed their business as dealers at the 
stockyard, and the respondents filed an answer admitting the allega- 
tions of fact in the Order of Inquiry, and consented to the issuance 
of an order of cease and desist and suspension of their registration, 
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and complainant recommended that the order consented to be issued, 
the respondents are ordered to cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices set out in 
the Findings of Fact, and to keep such accounts, records, and memo- 
randa as fully and correctly disclose their business as dealers at the 
stockyard, and their registration is suspended____._____._._------ 


Where the Order of Inquiry charged the respondent with violating sec- 


tions 312 (a) and 401 of the act, and section 10 of the Federal Trade 
Commission Act by causing weighmasters, whose duty it was to de- 
termine and record on scale tickets the correct weight of livestock 
weighed on the stockyard scales, by reason of cash payments made, to 
weigh livestock sold by respondent at more than their true weights 
and to weigh livestock purchased by respondent at less than their true 
weight and to issue scale tickets showing such incorrect weights, and 
by failing to keep such accounts, records, and memoranda as fully 
and correctly disclosed his business as a dealer and market agency at 
the stockyard, and respondent filed an answer admitting the allega- 
tions of fact in the Order of Inquiry, and consented to the issuance of 
an order of cease and desist and suspension of his registration, and 
complainant recommended that the order consented to be issued, the 
respondent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in Findings 
of Fact, and to keep such accounts, records, and memoranda as fully 
and correctly disclose his business as a dealer and market agency at 
the stockyard, and his registration is suspended_________._..__----- 


Where the Order of Inquiry charged the respondent with violating sec- 


tions 312 (a) and 401 of the act, and section 10 of the Federal Trade 
Commission Act by causing weighmasters, whose duty it was to de- 
termine and record on scale tickets the correct weight of livestock 
weighed on the stockyard scales, by reason of cash payments made, 
to weigh livestock sold by respondent at more than their true weights 
and to weigh livestock purchased by respondent at less than their 
true weight and to issue scale tickets showing such incorrect weights, 
and by failing to keep such accounts, records, and memoranda as fully 
and correctly disclosed his business as a dealer at the stockyard, and 
the respondent entered a plea of nolo contendere to the charges con- 
tained in the Order of Inquiry and consented to the issuance of an 
appropriate order of cease and desist and suspension of his registra- 
tion, and complainant recommended that the order consented to be 
issued, the respondent is ordered to cease and desist from engaging in 
the unfair, unjustly discriminatory, and deceptive practices set out 
in the Findings of Fact, and to keep such accounts, records, and mem- 
oranda as fully and correctly disclose his business as a dealer at the 
stockyard, and his registration is suspended____..........-------- 


Where the Order of Inquiry charged the respondent with violating sec- 


tions 312 (a) and 401 of the act, and section 10 of the Federal Trade 
Commission Act by causing weighmasters, whose duty it was to de- 
termine and record on scale tickets the correct weight of livestock 
weighed on the stockyard scales, by reason of cash payments made, 
to weigh such livestock at more than their true weights and to issue 
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scale tickets showing the weights greater than the true weights there- k 
of, and by failing to keep such accounts, records, and memoranda 
as fully and correctly disclosed his business as a dealer and market 
agency at the stockyard, and the respondent filed an answer ad- 
mitting the allegations of fact in the Order of Inquiry, and consented 
to the issuance of an order of cease and desist and suspension of his re- 
gistration, and the complainant recommended that the order con- 
sented to be issued, the respondent is ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory, and deceptive prac- 
tices set out in the Findings of Fact, and to keep such accounts, re- 
cords, and memoranda as fully and correctly disclose his business as a 
dealer and market agency at the stockyard, and his registration is 
OU 2D 2 i a a ee ee 1214 } 


Where respondent admitted the charges set forth in the Order of In- 
quiry and consented to the issuance of an order, the respondent is 
ordered to cease and desist from violating the act and regulations by 
using shippers’ proceeds and ordered to maintain a shippers’ pro- 
ceeds account in conformity with the provisions of the act and regu- 
lations thereunder and respondent’s registration is suspended for a 
period of five days, such suspension to be held in abeyance and not 
to become effective unless the respondent shall be found, after an 
opportunity for a hearing, to have violated the act or the regulations 
again within two years from the date of the order..___.._.-.------ 3 


SUSPENSION or, HELD IN ABEYANCE 
For “substituting” other and lighter hogs weighed to “‘off the market” 
purchasers and billing and collecting on the basis of the weights of 
the heavier hogs in violation of the act, respondent’s registration is 
suspended for a period of six months, the suspension to be held in 
abeyance unless one of the respondents shall violate the act again 
WEEN I TONE Sins Soe ke a oe et ol ob Seow 515 


Where respondent admitted wilful violations of various provisions of 
the act and consented to the issuance of the order herein, respondent 
is ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory and deceptive practices, and his registration is sus- 
pended for a period of 30 days, such suspension to be held in abey- 
ance and not to become effective unless respondent shall be found, 
after an opportunity for a hearing, to have again violated the act or 
the regulations within two years from the date of the order-_-_-__-_-_- 344 


Where respondents admitted wilful violations of the act and consented 
to the issuance of the order herein, they are ordered to cease and 
desist from using the unfair, unjustly discriminatory and deceptive 
practices and devices set out in the Order of Inquiry, and their regis- 
tration is suspended for a period of 30 days, such suspension to be 
held in abeyance and not to become effective unless respondent, 
within two years from the date of the order, is again found, after 
opportunity for a hearing, to have violated the act or the regula- 
Ree perenne fo. oe et Be ca one atenceaweocue 330 
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10 A.D. AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921—Continued 
REPARATION 


COLLECTION OF FEES IN VIOLATION OF AcT 

Where complainant in a reparation proceeding charged defendant with 
collecting fees for brand inspection services in violation of section 306 
of the act and demanded reparation for the amount expended for such 
services, defendant is ordered to pay complainant the amount so 
CEDOURIRC TS WNCGNORG 6 iiss back te eee ee 

FaILurE To Pay BALANCE OF NET PROCEEDS FRom SALE oF CATTLE 
Where the amount claimed as reparation was for the balance of the net 
proceeds from the sale of a large number of head of cattle at respond- 
ent’s auction sale, plus items from interest, attorney fees and ex- 
penses, and respondent stated that the amount withheld by it was 
to satisfy a debt owing to respondent by complainant’s assignor of 
the claim, the Judicial Officer held, that: (1) respondent is not en- 
titled to set off any part of such money against a claim arising from 
another and unconnected transaction with complainant’s assignor, 
since respondent as a factor received the sum in a fiduciary capacity 
for the complainant’s assignor and, therefore, held it in trust for 
him; (2) retention by respondent of part of the net proceeds consti- 
tutes an unjust and unreasonable practice; (3) since the attorney 
fees claimed by complainant are not consequential upon respondent’s 
violation of the act, such fees should not be a part of the award of 
damage; and (4) complainant is entitled to an award of reparation 
in the amount of the unpaid balance of the net proceeds of the sale 
OU ORIN aos eine ae aa lel eae he eka ee ae ee 


REPEATED AND FLAGRANT VIOLATIONS OF ACT 

Failing to execute and maintain a surety bond or its equivalent as required 
by regulations_-_-__-__-_-- Oe ee ee ee ab ica em aan eae ed aaa 

Failing to maintain books and records which disclose all transactions in- 
yorvediim resmondent's husinetes. <5. 22 scsc2eesssese a Seceheseee 


Failing to maintain financial condition required by regulations for retention 
OPURONERS bso csccu2 cn nonaseerebond Soense aaa seen ae eae 
Repeatedly purchasing live poultry during times when respondent’s finan- 
cial condition did not meet the requirements of regulations_---------- 


SET-OFF 
Lack of right to, against a claim arising from another unconnected transac- 


STAY ORDER 


Prior ORDER STAYED 
The prior order of June 26, 1951, is stayed pending action on the 
petition for reconsideration of the prior order__...-------------- 


SUSPENSION OF REGISTRATION 


For violation of act by “substituting” other and lighter hogs weighed to 
“off the market” purchasers and billing and collecting on the basis of 
the welents:of the heavier hogt: <q ...<6 ods c nos on ecencncensnunee 


Unfair, unjustly discriminatory, and deceptive practices..._.....-------- 
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Packers and Stockyards Act, 1921—Continued 


SUSPENSION OF REGISTRATION—Continued Page 
RRNIIIIL UNI 5S Shee oo oon dole 332, 340, 1405, 1409, 1417, 1425. 
Violation of act by using shippers’ proceeds__............------------- 5 
TRUSTS 
A factor receiving a sum in a fiduciary capacity holds same in trust for 

Pere ee SEIN an oo ae cence dee e eek Seeeceeee se 842° 
UNJUST AND UNREASONABLE PRACTICE 
Wrongful retention of part of net proceeds from sale of cattle._.....-.-- 842 
VALUATION 
Value-of used and useful structures and equipment and value of non-used 

and useful structures and equipment. _..........-.----------------- 1038 
VALUATION OF PROPERTY 
nnn NaS a a la a Ai ie a 1038 
Value of used and useful land and value of non-used and useful land_---- 1038 


VIOLATION OF ACT 


Acquiescence by principals as not legalizing the commission of... 492, 498, 508 


Altering scale tickets issued in connection with purchases of hogs-------- 326 

Assisting persons known to be unregistered and unbonded to act as dealers 
NI soi es sete tie eo ial See ES ese ea aoe 1232 

Buying livestock for others on a commission basis without being registered 
PeenGe? GOMG OOIVWO. 22 256 Sea so ben Sonne ewebiunbowdncewene 340 


By “substituting” other and lighter hogs weighed to “off the market’ 
purchasers and billing and collecting on the basis of the weights of the 
IN ge ore hols eae e neko Rane HcemeReewe 516 
Carrying on business of market agency at stockyard without having reg- 
istered with Secretary and furnishing bond as required by act and regu- 
SN IR AUNT nos ho ie ees an eedeaceunedcee Wen aak 332 
Causing weighmasters, whose duty it was to determine and record on 
scale tickets the correct weight of livestock weighed on the stockyard 
scales, by reason of cash payments made, to weigh livestock sold by 
respondents at more than their true weights and to issue scale tickets 
showing such incorrect weights........-------------- 1405, 1409, 1417, 1422 
Causing weighmasters, whose duty it was to determine and record on 
scale tickets the correct weight of livestock weighed on the stockyard 
scales, by reason of cash payments made, to weigh such livestock at 


more than their true weights___._ 1177, 1181, 1188, 1192, 1195, 1198, 1201, 
1204, 1207, 1210, 1213, 1217, 1220, 1224, 1228, 1231, 1322, 1330, 
1405, 1417. 
Clearing dealer operations of persons who are not registered as dealers-._.. 332 
Collecting fees for brand inspection services__...-..------------------ 1033 
Destroying or disposing of bills and scale tickets without proper authority 
DI nc resco radecndadeeacdaeeeeS cadences ote hen ewwen 340 


Destroying or disposing of duplicate copies of bills or invoices_........-- 
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10 A.D. AGRICULTURE DECISIONS 1655 


Packers and Stockyards Act, 1921—Continued 


VIOLATION OF ACT—Continued Page 


Destroying scale tickets or other items constituting parts of respondents’ 
records without the consent in writing of an Assistant Administrator of 


the Production and Marketing Administration__.........-..-------- 1232 
Engaging as a marketing agency without being registered and bonded_._._._ 1232 
Engaging in and using unfair, unjustly discriminatory and deceptive prac- 

SI OE OOO a aici oem ace aerate ene 332, 646, 1500 
Engaging in unfair, unjustly discriminatory and deceptive practices set 

Ott i BOG OF TAGE. oa nes ois cacawcckis ses aasiosnadnacthanseadae 834 
Being Us TUN COR on wcswcccndawndsncceodansdeeseeanessaeeee 344 


Failing to keep full and accurate accounts and records by not showing as a 
credit in its custodial account trial balances, notes payable given by 


WONOMGONG 8 5 Sg cc acc ccccns cess ccescassscuucnauedesJeaeasamme 1185 
Failing to keep full and correct books and records. .-.-.---------------- 1326 
Failing to keep such accounts, records and memoranda as fully and correctly 

disclose his business as a dealer at the stockyard_-_-_--- - 1177, 1181, 1188, 1192, 


1195, 1198, 1201, 1204, 1207, 1210, 1213, 1217, 1220, 1224, 1228, 
1231, 1405, 1409, 1417, 1419, 1422. 
Failing to keep such books, records and memoranda as fully and correctly 


disclose his business as a dealer in the stockyard__.....----- 1232, 1322, 1330 
Failing to maintain separate bank accounts for market agencies who are 

CIDRNOES OF TURDERGOIINS Cg 6 so oo oc seen ee cases suuamnencaweas 332 
Failing to maintain such records, accounts and memoranda as will fully and 

correctly disclose all transactions involved in business__..-...-.-.---- 332 
Failing to pay the full purchase price of cattle bought at stockyards_-__-_-- 1419 
Failing to remit refunds for freight overcharges on livestock to the owner 

Ct GCN |. ka iene wo ee eee a ae eee eee ae 1185 
Failing to report changes in the ownership of a market agency in which 

respondents ane inteweetedls oi oo ss cna ane ee udcscoeeeiedee 1232 


Failing to report to consignors the true names of the purchasers of livestock 
sold, and to order purchasers the true names of the sellers of livestock 


tRNE ace Cee bier iect sh pea ee te eet ee ei 1232 
Failing to show the full, true and correct name of purchasers of livestock 

sold by respondents on commission basis----.........-.------------ 1500 
Failing to transmit the entire net proceeds from the sale of consigned 

livestock to the owners or consignors____._.........----_------------ 1185 
Failing to keep such accounts, records and memoranda as fully and cor- 

rectly disclose all transactions involved in respondent’s business- ------ 147 
Falsifying prices paid when billing purchasers__.............-...------ 350 


IGNORANCE oF Law as No ExcusE FoR 
Where individual respondents violated the requirements of registration 
and bonding set out in the act and the regulations thereunder 
and respondents in their answer alleged that they did not know of 
the requirements they failed to meet, held, that one who chooses 
to engage in a regulated business assumes his obligation of learning 
and complying with what the law requires of him, and respondents 
should be ordered to comply thereafter_..............-.-------- 1230 
Issuing scale tickets showing the weights greater than the true weights... 1177, 
1181, 1188, 1192, 1195, 1198, 1201, 1204, 1207, 1210, 1213, 1217, 
1220, 1224, 1228, 1231, 1322, 1330. 
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Packers and Stockyards Act, 1921—Continued 


VIOLATION OF ACT—Continued Page 
Making annual reports which do not correctly disclose all transactions 
involved ti respondent's business. . =... ........-.-.....-2-...-5-.-- 346 
Misrepresenting the state of 12 head of cattle to the auctioneer___.______ 1185 
pean Ol Aunspers PROeCRGN. |. ce ele ce cewccace 838, 1425 
Permitting employees to deal in livestock consigned to respondents---_-__- 1232 
Permitting its employees to purchase livestock consigned to it for sale on a 
Se or ne oe oe aceuaeaaeeawat woaueeewance awe 7 
Selling their own or their employees’ livestock in competition with livestock 
pM: 0 0 ee ee ee ea isa iak 1232 
Taking consigned livestock into own accounts without reporting the entire 
ENTE Sn ce re ee on ee hee See eee 1232 


Transmitting or delivering to owners or shippers of livestock any account 
of sale showing a name as purchaser other than the true name of the 


SI ee cele Se ee ee a ee ee re 7 
Turning ‘over hog purchase orders to dealers for filling at dealers’ prices_. 492, 
498, 508 

Using consigned livestock to fill purchase orders without fully informing 
ote eceiamor end murchater 6 220255 ook os eck oec cc cewek cksed~ 1232 
Using a form of bill or invoice which was deceptive in nature__....._--- 1326 


Using funds received as proceeds from the sale of livestock by agency 
clearees of respondents to finance clearing operations and for purposes 
other than payment of lawful marketing charges and remittance of net 


I i re a al a creas casos anon 332 
Using funds received as proceeds from sale of livestock consigned to respond- 

ents for sale on commission basis for respondents’ private purposes_._-. 1500 
IP NO aN In I ey nn aig ls lls 7 


Using shippers’ proceeds for purposes of respondent’s own by making with- 
drawals from the shippers’ proceeds account in excess of the authorized 
deductions, by extending credit to buyers beyond the normal period, by 
«charging checks that had been dishonored against the shippers’ proceeds 
account, and by honoring the drafts of a country trader from the shippers’ 


INL i rng SR ae Daa ie ate wiles ead ate A 1185 
Wilfully making, or causing to be made, false entries in the annual report 
PERRET NOND jo Sooo oe scan oo eae ener ower sbaaaw es 1181, 


1188, 1195, 1204, 1322, 1330 
VOLUME OF BUSINESS 


ICME OL. 5.2 Lot. oe daueereueewwacwaeoes 1038 
WEIGHMASTERS 
nN CE CR UN sos ccces ouninlign wie wien we mi nes nae lemme Sei 1029 


WORKING CAPITAL 
Findings and conclusions with respect to. ....-.-----..---------------- 
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10 A.D. AGRICULTURE DECISIONS 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ABNORMAL DETERIORATION OF COMMODITY 


Average 4% decay found at destination is only 2% in excess of tolerance for 

decay in U. S. No. 1 lettuce and cannot be considered as-_------------ 

Effect of failure to show, on question of rejection of commodity - - ------- 

FAILURE TO PROVE 

Where contract of sale of cauliflower was breached by respondent as 

to time and place of shipment and complainant alleges that the 

breaches resulted in a complete loss, held, that the condition of the 

produce two weeks after shipment, upon which complainant relies, 

is not proof that it was abnormally deteriorated at the time of arrival 

one week earlier or that the loss resulted from the breach----~----- 
Werness or Grapes INVOLVING QUESTION OF 

Wetness ranging from 1 to 35 percent in most samples, in many none, 

with an average of approximately 6 percent wet berries is not abnor- 

mal. These lugs with 35 percent wetness must have been in the 

minority or the average could not have been only 6 percent- -- -- --- 


ABNORMAL TRANSPORTATION SERVICE 


1657 


Page 


1015 
1438 


414 


Effect of, on warranty of suitable shipping condition. --.-...--------- 192, 571 


ACCEPTANCE OF COMMODITY 


CHANGING TYPE OF REFRIGERATION IN CAR EN Routt as Not ConstitTuTIn@ 

Where purchaser of a carload of lettuce changed type of refrigeration 

while the carload was en route from shipping point to destination, 

held, that the purchaser’s act did not constitute an acceptance of 

GE RIN cc oiacuccdc cine snhaungeuenetmnuad an apanaiee ees 

Errsct or FarturE To Notiry or TIMELY REJECTION ON QUESTION OF 

Where potatoes were available for unloading and respondent failed to 

reject them until two days later, respondent’s failure to notify com- 

plainant of its rejection within 24 hours after receipt of notice of 

arrival was deemed an acceptance of the shipment_-.....-.------ 

Effect of failure to take possession of commodity after_......-.---.---- 
Errect or, Upon LiaBitity ror PurcuasE Price 

Where complainant sold to respondent a truckload of bananas at an 

agreed price, f.o.b. shipping point, and upon arrival at destination 

the latter accepted the bananas and delivered his check in payment 

of the purchase price, but complained to complainant that some of 

the bananas were “‘a little nipped’”’ and was informed by the com- 

plainant that the fruit was in good condition when it was shipped, 

and respondent later stopped payment on the check given in pay- 

ment of the purchase price, it is held, in complainant’s action for 

damages, that, having accepted the bananas, respondent became 

liable to complainant for the purchase price and that respondent’s 

failure to pay complainant for the bananas was a violation of the act 

entitling complainant to an award of reparation ---.-.-.---------- 

Effect of return of goods on question of_.......---.------------------ 

Failure to reject within time allowed by regulations under act as consti- 

SOT oo ciekinvncacuddaacndsdekacnebesseenine saa 
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Perishable Agricultural Commodities Act, 1930—Continued 
ACCEPTANCE OF COMMODITY—Continued 


PRoor oF Page 
Respondent’s failure to object to complainant’s telegram, which con- 
tradicted respondent’s contention that a new agreement was reached 
whereby it would handle the bananas for complainant’s account, 
indicates that no new agreement had been reached and that respond- 

ent unconditionally accepted the produce__...-.....------------ 1116 


Sieninc or De ivery Surp as ConsTITUTING 
Acceptance of the disputed shipment by respondent-buyer and the 
signing of the delivery slip by respondent without making any nota- 
tion thereon to the effect that the produce was being conditionally { 
accepted or that the price was to be adjusted are controlling factors 
in determining the terms of the contract in the absence of any docu- 
mentary evidence to the contrary...........................--- 1104 


ACCORD AND SATISFACTION 


AccEPTANCE OF CHECK IN Futt PAYMENT As ConsTITUTING 
Where the evidence shows that respondent sent complainant a check 
as full settlement of an unliquidated and uncertain indebtedness, 
i 

























































which check complainant accepted and cashed, it is held that all the 
elements of an accord and satisfaction appear and complainant is 
estopped to deny that its claim was fully satisfied thereby ____-_-__- 1363 

Where complainant alleged failure of respondent to pay the contract 
price for three carloads of produce, and the evidence established that 
respondent sent complainant an accounting statement showing the 
amounts due on the three carloads, with a deduction for an amount 
claimed by respondent on another transaction, the accounting being 
accompanied by a check marked “check in full payment to date” in 
the amount shown as due on the accounting statement, which check I 
complainant accepted and deposited, it is held, that respondent ! 
tendered the check in full settlement of the transactions referred to 
in the accounting statement; that a bona fide dispute existed con- 
cerning the amount due in connection with such transactions; and 
acceptance of the check constitutes full payment as to the transac- 
tions involved herein and, accordingly, the complaint should be 
eee ere iid deb pdktaliucichankcibniodaine args 1358 

BurpDEN oF Proor To SHow 

Where respondent contended that there was an accord and satisfaction, 

the burden is on respondent to establish that there was a bona fide 


dispute as well as the acceptance of less than the full payment - - - - _- 1530 
Robenenel CF OnmDIAING DOSCG OF Kg oo oe cw ecco cnew ns cctccccunne 1476 
ACTION 


ACCRUAL OF CAUSE OF 

Where complainant alleges that a truckload of tomatoes sold to re- 
spondent was rejected without reasonable cause, and seeks to re- 
cover the loss sustained by it, held, that complainant’s cause of 
action accrued when it received notice of respondent’s rejection of 
Orin CNL OND: - ce e eee es cSt ca esGtacetet eecsensecceessceee 
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Perishable Agricultural Commodities Act, 1930—Continued 

ACTION ON CONTRACT 

EXISTENCE oF Privity EssENTIAL TO MAINTENANCE OF 

It is essential to the maintenance of an action on a contract that 

there should subsist a privity between complainant and respond- 
ent in respect to the matter sued upon; hence, the complaint with 
respect to one of the respondents and the latter’s counterclaim 
should be dismissed for failure to establish existence of privity_-_-- 


ADVANCES 
Farture to Return AMOUNT oF, AS CONSTITUTING VIOLATION oF ACT 
Where the parties entered into a joint account agreement, and com- 
plainant advanced $400 to respondent for the purchase of certain 
vegetables, but respondent failed either to make the purchases or 
to return the money advanced, held, respondent’s action consti- 
tutes a violation of the act, for which reparation, with interest, 
should: be awarded complainant... ... ....c22<.sceccscuns 


AGENCY 
Denial of authorization by principal not estopped_-.--...-.------------ 


AGRICULTURE DECISIONS FOLLOWED 

C. & S. Produce Company »v. L. N. Coxe, 8 A. D. 615; C. Basil Company 
v. The S. A. Gerrard Company, 10 A. D. 77, and Order Dismissing 
Petition for Reconsideration, 10: A. D. 901... ....65.2220.625-250555- 


ALLOWANCE 
Demand for, as not constituting notice of rejection........--.--------- 


ANSWER 
Errect oF FaILurE TO FILE, By Jornt-AccouNT PARTNER 
Joint-account partner is not liable to his copartner for negligence 
by reason of failure to file an answer in a reparation proceeding 
Vn ENG BOR so inn ag en cic ndunded Sebo hdeweanastweNaes 


“ARRIVE IN GOOD SHAPE” 


Not dasorinticn OF Gkeet SIGNGAND. | ao oo oiccnctcndndasanntasnnuse? 


ASSIGNMENT 
AWARD OF REPARATION FOR VALID CLaIms BASED ON 
Where the assignee of a number of producers’ claims establishes the 
validity of the claims upon which the assignments are based and 
proves violations of the act by respondent, held, reparation should 
be awarded commana. . 3. sss Sorc duktcecnnweenseaee sen 


BILLS AND NOTES 
Errect oF REFUSAL BY BANK TO Honor CHECK 
Refusal of bank to honor, as not relieving of obligation to remit 
DROMDANS . . «o.os sccnintemeindes ences cede eee eee Uaeeae 


Notes as MERE EvipENcE or DEBT 
Promissory notes given in payment of a debt are considered merely as 
evidence of indebtedness, and not as payment, in the absence of an 
express agreement to that effect ----- i i i i i in ih in ak ls gece ase a 
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Perishable Agricultural Commodities Act, 1930—Continued 


BREACH OF CONTRACT Page 

Effect of failure to deliver in accordance with terms of agreement_---___---- 668 

Immateriality of, by failure to ship on exact date required by con- 
RRs) Speen a Sete ae ete suon keke np ae aeeeNon cee 668, 1545 


BREACH OF WARRANTY 


FaILurE To SHow 
Where the melons met the grade and size requirements of the con- 
tract, and the price was for the carload as a whole, buyer cannot 
complain of delivery of a greater number of melons than contracted 
Pe ae Se ey ES EL ate ennai aes 724 


General damages for the breach of warranty here involved would be 
the difference between the value of frozen strawberries actually de- 
livered, and the value of strawberries meeting contract requirements 


NORM SP cee eee ht ar es aa ace ae 395, 1243 
BROKERAGE 
ne UNE NU NS S55 5 re eh ee aeass 381 


LiaBILITY TO Pay ,WHERE PuRCHASER REJECTS COMMODITY 
Where broker negotiates a valid contract and there is no showing of 
fault on the broker’s part, broker is entitled to his fee from the seller 
in spite of the fact that the purchaser rejects the shipment_--_-_-__-_-- 997 


ON rr a te Ee AE Ns ee re 28 oe es 1522 


REASONABLENESS OF COMMISSION FOR 
Brokerage commissions, if authorized, of 7 and 8 percent on sale of 
whole carlots allowed by respondent to eastern receivers, held not 
unreasonable in view of very considerable risk incident to making 
by those receivers of a preseason advance of $1,000 per carlot in ad- 
dition to later advance of 75 cents per lug after shipment_-_____-_-- 386 


Rights to, for sales negotiated on behalf of another________-.---------- 84 
BROKERS MEMORANDUM OF SALE 


EviIpENCE oF ConTRACT TERMS 
A broker’s memorandum of sale is not a written contract but only the 
broker’s understanding of a previously consummated contract, and 
where the terms of such contract are in dispute, evidence of the 
prior negotiations, both written and oral, are material and relevant. 164 


Where the parties are in disagreement as to the terms of the contract, 
and where complainant’s version of the contract appears in the 
Brokers Memorandum of Sale, the presence of these terms in the 
memorandum of sale and respondent’s failure to object to their 
presence is some evidence that these terms were agreed upon by the 
RIOR reo eke ah a ee cet cies agit mele eae iae 968 


CALIFORNIA STATUTE OF FRAUDS 
Inapplicability of, to reparation proceedings under the act....-.-------- 
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Perishable Agricultural Commodities Act, 1930—Continued 


“CARRY WELL” 
Nat deserintion of exact standart... . nso oo cance oe caswuseceneeacn 


CAVEAT EMPTOR 


APPLICATION OF RULE AS TO IMPLIED WARRANTY OF QUALITY 
Where respondent offers complainant a carload of tomatoes either to 
handle on consignment or for outright purchase and complainant 
elects to make an outright purchase relying either on a personal 
examination of the tomatoes or on an inspection by an independent 
inspection agency secured by complainant especially for that pur- 
pose, the rule of caveat emptor applies in the absence of guilty 
knowledge of any defects on the part of respondent and no implied 
warranty of quality will be raised in favor of complainant -------- 


COMPLAINT FOR REPARATION 


ACCRUAL OF CAUSE OF ACTION 
In computing the nine-month period for filing of, the initial date is the 
day following that on which the cause of action accrued__------.-- 
SUFFICIENCY OF 
Complaint describing interstate movement of car is sufficient to indi- 
cate the interstate character of the transaction__......-.-.-.---. 


CONDITION PRECEDENT 


Execution of formal contract regarded as__...-...-.-.-.-------------- 
Terms of novation not binding for failure of................-.....--.-- 


CONFIRMATION OF PURCHASE 


Errect or FarturE To MAKE Osssction To 
A broker’s confirmation of purchase sent to the seller at the time of the 
contract and to which the seller failed to make prompt objection 
tends to support the broker’s testimony of the terms of the contract 


CONFIRMATION OF SALE 


Errect or Farture To Osssect To TERMS STATED IN 
While it may be generally said that a confirming telegram is a self- 
serving document, it has been recognized that where the terms of a 
contract are in dispute, the silence of the party receiving the con- 
firming wire containing terms adverse to his position or omitting 
terms which he believes should have been included, makes that per- 
son’s version of the contract less convincing_....-.-----------.-- 


CONFLICT OF LAWS 
ApPLicaBILITy OF STaTE Law 
Where the act and the regulations thereunder provide no rule for the 
solution of questions arising out of the sale of perishable agricul- 
tural commodities in interstate commerce, the state law involved is 
applicable under principles of conflict of laws__-.---------------- 
Applicability of statute of frauds to contract of purchase and sale under act- 
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Perishable Agricultural Commodities Act, 1930—Continued 


CONSIGNMENT Page 
Burden of proof as to agreement to assume loss on_.------------------- 889 


DaMAGES FOR VIOLATION OF AUTHORITY GIVEN CONSIGNEE 
Where complainant consigned to respondent a carload of lettuce for 
sale for complainant’s account with instructions not to sell without 
complainant’s confirmation, and respondent disposed of the ship- 
ment in violation of the instructions, held, complainant is not obli- 
gated to accept the net proceeds from the improper sale, but instead 
is entitled to an award of reparation against respondent in the 
amount of the fair market value of the commodity at the time it 


could have been properly disposed of by respondent___.-.-------- 1094 
Effect of failure to prove lack of diligence in extending period of sale at a 
price below the provailing market......-.-.-.-..-.....-.-.---.-...<. 871 
Effect of failure to return advance made by consignee when delivery of | 
SUNDER CU INDCUNBNO £5.28 onset ie a baat eaew as eus 203 
Effect of violation of authority given consignee__---.-.---------------- 1096 
Evidence showing transaction based on sale as distinguished from-------- 1466 
Failure to prove transaction was a consignment, rather than a sale__--_--- 1553 
CONTRACT OF GUARANTEE 
Nee et a Se Sia anaes toe ann Saas wine tan hdl ees ee ae 73 
Transaction of, as constituting interstate commerce__-.-...-.---------- 223 


CONTRACT OF INDEMNITY 
Lack or LiaBiuity or One Not Party To 
Sum retained from complainants’ fund by respondent to indemnify 
respondent against claims from eastern buyers on contracts between 
eastern buyers and respondent to be turned over to complainant as 
the latter is not a party to these contracts and did not prevent 
complainant from filling its contract with eastern purchasers- -- --- 386 


CONTRACT OF PURCHASE AND SALE 
APPLICABILITY OF STATUTE OF FRAUDS OF STATE OF MIssoURI 
Where complainant-seller in Wisconsin offered to sell to respondent 

in Missouri a carload of celery and respondent-buyer accepted the 
produce, it is held, in an action by seller for the purchase price where 
respondent pleaded the statute of frauds, that: (1) since the acceptance, 
the last act necessary to bring the contract into being, was in Missouri, 
the transaction constituted a Missouri contract and should be governed 
by the laws of that State; and (2) the Statute of Frauds of Missouri 
is not applicable to invalidate the contract between the parties to 
this proceeding, because the Supreme Court of Missouri has 
interpreted the statute of that state as being procedural in the sense 
that it denies a remedy in the Missouri courts for enforcement of 
such contract as fail to satisfy the statute, but does not have the 
effect of rendering them void for all purposes___.._..-...-------- 1108 

BREACH OF WARRANTY AS TO DESIGNATED VARIETY 

Where the informal complaint signed by complainant and complain- 

ant’s invoice expressly state that the first carload of grapes is to 
contain juice grapes of the Zinfandel variety, it is concluded that 
the contract called for a shipment of grapes of the designated variety, 
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CONTRACT OF PURCHASE AND SALE—Continued 


BREACH OF WARRANTY AS TO DesiGNatepD VariETy—Continued 
and the inclusion of 487 lugs of mixed varieties, almost one-half of 
the total lugs in the car, constituted a failure to deliver the variety 
of grapes specified in tie contract... =... nn dn dsc ckecmceanc 
BREACH AS TO TIME AND PLACE OF SHIPMENT 
Where complainant alleges that a carload of cauliflower purchased 
from respondent was shipped from La Jara, Colorado, on August 30, 
1948, instead of from Denver on September 3, as represented, but 
respondent alleges that the car was represented merely as having 
been diverted from Denver on September 3, held, that, since the 
broker negotiating the sale sent to the parties a memorandum con- 
taining the representations as alleged by complainant, and since 
respondent made no objections thereto, it is concluded that respond- 
ent made such representations and that it breached the contract as 
to the time and place of shipment. . . <= cnc en ck eee 


BuRDEN OF Proor To AssuME Loss ON CONSIGNMENT SHIPMENT 
Where respondent contended that complainant agreed to assume any 
loss sustained in handling a consignment shipment, held, in a 
consignment transaction the principal customarily reimburses the 
consignee for any deficit sustained, so that where one contends that 
the agreement was otherwise, he has the burden of proving such 
contention, and from the record in this case it is concluded that 
respondent failed to sustain that burden______....-.--.--------- 


CANCELLATION OF, WITHOUT REASONABLE CAUSE 
Where complainant sold several carloads of onions to respondent and 
the latter received and accepted some carloads of onions but then 
wired complainant that it was carcelling the contract, it is held, that 
respondent’s concellation of the contract was without reasonable 
cause in violation of the act and complainant should be awarded 
reparation for the difference between the contract price and the 
amount recovered on resale of the onions_-__---.-.-------------- 


CoMmPLIANCE WitTH CoLor SPECIFICATION CONTAINED IN 
Where the contract for purchase and sale of a carload of U. 8. No. 1 
Florida grapefruit contained color specification ‘‘no green,” and 
the buyer rejected the shipment for failure to meet this specifica- 
tion, but the evidence showed that only about 1% of 496 samples 
inspected showed more than 1 inch solid green color and the fruit 
graded U.S. No. 1 upon arrival, it is held, that the seller shipped a 
car of grapefruit that complied with the terms of the contract _-_-___-_ 


CONSTRUCTION OF TERM “No GREEN” IN 
Where buyer of a carload of U. S. No. 1 Florida grapefruit insisted 
upon including in the contract the color specification ‘‘ro green,” 
to which the seller agreed, and the buyer rejected the shipment for 
failure to meet this specification and the fruit was resold at a loss, 
it is held, in a suit for damages by the seller that the reasonable and 
practical meaning of the words ‘‘no green” in the contract is that 
the carload of grapefruit would not contain green or green spots to 
the extent that it would materially affect the value or the market- 
SUING: OF TDG SIGIR 5 onc cacesaxscducccnessnacsassuussapaedued 
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CONTRACT OF PURCHASE AND SALE—Continued 

DETERMINATION OF VALIDITY OF Z 

The validity of contracts to sell perishable agricultural commodities 

in interstate commerce is determined by the act and the regulations 
issued under it to the extent that they are applicable; however, 
the law of the state, the rules of which would be applicable under 
the conflict of laws, continues to be applicable to the determination 
of the question of validity to the extent that the Federal act and 
regulations do not provide a rule for its solution..__...._.-._--_- 


TI Or et, CARLO B00 sooo oo ewe ckmccnnmnmccwonnecsncnua 


Effect of failure to disclose particular purpose for which goods were re- 
quired on merchantability of commodity_._.........---------------- 
Errect or FAILURE TO OBJECT TO SELLER’S WIRED CONFIRMATION 
Where complainant confirmed a sale of tomatoes by telegram to 
respondent early the following day and respondent made no reply 
or objection until one car of the produce purchased had been re- 
ceived, inspected and sold and three other cars of the tomatoes 
purchased had arrived at destination, it is held, that respondent’s 
conduct indicates complainant’s telegram correctly stated the terms 
Ian cage 
Errect or FaILuRE TO OBJECT TO TERMS OF 
Broker’s testimony as to presence of the term f. 0. b. Miami in com- 
plainant’s telegram and invoice, and respondent’s failure to object 
to their presence, are evidence that this term was agreed upon by 
ND I oo wn Sis oes pene cae aed Oneaeoe dene wane sess 
Errect oF FarturE To Prove TRANSACTION Was CONSIGNMENT 
Where respondent, in defending an action to recover the purchase 
price of a shipment of bananas, contended that the parties entered 
into a consignment agreement whereby respondent was to handle the 
bananas for complainant’s account, but the evidence indicates that 
the transaction was confirmed by complainant on the same date 
stating a sale price and also a provisional price, that respondent 
telephoned complainant regarding the price but said nothing about 
it being a consignment transaction rather than a sale, it is concluded, 
that the contract was one of purchase and sale and that respondent, 
having accepted the bananas and having shown no breach of 
warranty on the part of complainant, is liable for the alternative 
invoice price stated in the confirmation of sale__..........-.----- 
Effect of use of term “inspected and accepted Chicago track final” in. - _- 
Execution of, as condition precedent for establishment of__........----- 
Failure to ship produce in accordance with terms of agreement as consti- 
amene 2 ho fe a 8 I ok ce Seakeebaaeeeteeecess 
IMMATERIAL BREACH OF, BY FAILURE To SuHip ON Exact Date: REQUIRED 
BY CoNTRACT 
Where contract of purchase and sale required shipment on a given 
day, but truck left shipping point at 1:00 a. m. the following day, 
held, even though time was of the essence in the transaction, this 
short delay constituted an immaterial breach.._......._..-- 
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CONTRACT OF PURCHASE AND SALE—Continued 


INTENT TO BE BounD BY 
Intent as showing whether the parties to an oral or informal agreement 
became bound prior to the drafting and execution of the contem- 
UNG PIN WEN cara ex apelin eae eee 


INTERPRETATION OF, 1N LiGut oF CiRCUMSTANCES 
Where complaints grape growers entered into a written marketing 
agreement with respondent distributor, and complainant failed to 
establish a representation on respondent’s part as to brokerage com- 
missions to be paid to eastern receivers, the propriety of respondent’s 
action in allowing for 8 percent commissions on the sale of full car- 
lots must be determined by the terms of the written integrated con- 
tract as made, and the circumstances under which it was made___- 


Lack of meeting of minds with respect to....--.---------------------- 


LiaBiLtiry UNDER Contract TO GUARANTEE PAYMENT 
Where complainant alleges that respondent guaranteed payment for 
a load of potatoes sold by complainant to another and respondent 
denies that it guaranteed the account of the buyer or assumed any 
responsibility for payment, held, that the evidence establishes 
respondent agreed to guarartee the payment for the potatoes by the 
buyer and that, since the price has not been paid, complainant is 
entitled to an award of reparation for the purchase price_--_------ 
NOVMUGN OBS. 8 555 Ks a I ae he eee eae easeeaaueeena 


Shipment of commodity excused by impossibility of performance of-_----- 


COUNTERCLAIM 


DISMISSAL OF, FOR FaILurRE TO Fite WiTHin Limitation PERIOD 
Where the evidence shows that the purchaser constructively accepted 
two shipments of watermelons thereby becoming liable to the seller 
for the purchase price thereof and the seller’s countercomplaint to 
an action for damages filed by the purchaser was not filed within 
nine months from accrual of the cause of action alleged by the seller 
it is held, that the Department has no jurisdiction over the counter- 
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complaint and it must necessarily be dismissed-_----..---------- 532, 664 


Where respondent asserted a counterclaim to complainant’s action 
for repayment of balance of funds advanced to respondent in connec- 
tion with a consignment agreement, based upon a different trans- 
action which occurred in the fall of 1947, it is held, that, while it is 
not shown just when the cause of action upon which the counter- 
claim is based accrued, it is clear from the evidence that the counter- 
claim was not filed within the statutory period of 9 months allowed 
by the act for filing such claims and hence the Department has no 
jurisdiction and the counterclaim should be dismissed-_----------- 


DISMISSAL OF, FOR FaiturRE To Prove DAMAGES 
Where respondent seeks recovery of damages allegedly sustained from 
complainant’s rejection of frozen peaches and cauliflower delivered 
under contracts of sale, held, that respondent failed to establish its 
damages and the counterclaim should be dismissed____----------- 


201 
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COUNTERCLAIM—Continued 
DisMIssAL OF, FOR Fa1turE To Prove Damaces—Continued Page 
Where complainant sold bananas to respondent and the latter acceped 
the bananas upon delivery but inspection disclosed that the bananas 
were not of the size warranted by complainant, it is held, that 
complainant failed to prove the market value of the bananas actu- 
ally delivered and the value of bananas meeting the contract require- 
ments as to size and thus failed to establish what, if any, damages 
were actually sustained by him and, therefore, the counterclaim 
IIE Os RN ie en ies 360 
DisMIssaL OF, FoR Farture To SHow Lack or SuiTaB.eE Suippina Con- 
DITION 
Where respondent filed counterclaim for damages alleging two carloads 
of lettuce purchased from complainant were not in suitable shipping 
condition, held, that the lettuce was in suitable shipping condition 


and that the counterclaim should be dismissed_-__.....-.-------- 58 
Dismissal of, for failure to sustain alleged misrepresentation.._....._.__-- 991 
RRR COR DOK OA ING 5 oe keen sce cdns conse eaawsn 1387 
Dismissal of, because of settlement between the parties__..........---- 90, 354 


MattTeR NoT CoNSTITUTING, 
Where in its correspondence with the Department respondent ex- 
pressed confidence that the matter of the mixed vegetable sales 
would be settled by the insurance company, held, that this does not 


constitute an informal complaint... ...........................-. 157 
Slander even if asserted as, would not come within the jurisdictional lim- 
ENE SN io ca Wa weseowec eur wsaennnccusacundcueuss 845 
CROSS-COMPLAINT 
Dismissal of, for failure to file within limitation period.....-...-------- 1382 


DAMAGE IN TRANSIT 


AccouNTABILITY BY SELLER FOR 
Since in an f. o. b. purchase and sale of a shipment of bananas, the 
buyer assumes all risk of damage and delay in transit, not caused by 
the shipper, and the evidence indicates that the chilled condition 
found in the bananas at destination most likely occurred in transit, 
it is held, that complainant cannot be held accountable for the 
damage to the bananas as a result of the chilling. __.--..-------- 1153 


Lack or LiaBitity oF SELLER FOR 
Under anf. o. b. sale the seller is not responsible for damages in transit. 
The buyer has a right of inspection at destination, but only for the 
purpose of determining that the produce shipped complied with the 
terms of the contract, and the buyer may not reject the produce 
because of damage or deterioration which occurred in transit------ 1384 


RR MOONE DINE is Sis cease ae dean scosadesdunumcsaes 375 
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DAMAGES 
BREACH OF WARRANTY AS TO S1ZE OF TOMATOES Page 
Where a seller warranted tomatoes to be of a certain size, the buyer 
sold to a sub-vendee with the same warranty, the tomatoes were not 
as warranted, and the sub-vendee recovered from the buyer in a pro- 
ceeding before the Secretary of Agriculture, it is held, that the dam- 
ages which the buyer was required to pay the sub-vendee are not 
recoverable by the buyer against the seller as consequential damages 
for breach of warranty of quality because they were so remote as not 
to have been within the contemplation of the seller and the buyer at 
the time of entering into the contract, and that the proper measure 
of the buyer’s damages is the difference in value between tomatoes of 
the size which the seller agreed to deliver and the tomatoes actually 
CRUNGNGHE: 3 o5 fa25.3 eo eee et 183 
BrEAcH OF WARRANTY AS TO WEIGHT oF CARROTS 
Proper measure of damages is the difference in value between carrots 
meeting contract requirements as to weight and carrots of the weight 
wettiality: deliver oe ca, awe nae ee eeuaees 211 
BreAcH OF WARRANTY OF SUITABLE SHIPPING CoNnDITION 
General damages for the breach of warranty of suitable shipping con- 
dition would be the difference between the market value at destina- 
tion of the bananas actually delivered and the market value at des- 
tination of bananas meeting contract requirements. In the absence 
of proof of these values, delivered cost is the best indication of the 
minimum market value the bananas would and should have had. 
The amount received on resale, minus expenses directly incurred 
in the resale, may be said to represent the value of the bananas actu- 
ally received when such resale is promptly, properly, and diligently 
WG ns ccc nddcccvessiicincaddadesecdnccmansdeuanandanwadaata 1116 
CALCULATION OF 
Where complainant fails to spell out in detail the items and amounts 
considered in establishing the damages claimed in a default proceed- 
ing, held, damages are calculated on the basis of items and amounts 
submitiad by the Denbriticnt... « .. sic dcccnnnacacsuwsekcaxnacca 529 
Errect oF FAILuRE TO MAKE Proper RESALE UPON DETERMINATION OF 
Where respondent rejected fruit purchased from complainant without 
reasonable cause, and where complainant failed to resell the pro- 
duce for the best price obtainable, the resale may not be considered 
as a proper basis for the computation of damages__.-.-.-------- 93, 874 
Failure to show. basie for recovery. 06... . .s42 ccs cecesesunerncreneace 535 
Loss or ProrFit 
Loss of profits may not be allowed where resale was not within the 
contemplation of the pastites « .ss2 210 5 sess scassccesnesace 77, 185 
To prove damages based upon loss of profits on resale, purchaser must 
show damages were within the contemplation of the parties and were 
certain. The fact that buyer was in the business of buying and sell- 
ing perishables was insufficient, in and of itself, to impute notice to 
seller that breach by it would result in loss of profits claimed_ - --- 902 
Where resales were made by a purchaser subsequent to the date of the 
contract in controversy, held, loss of profits was not within the con- 
templation of the parties and is not recoverable_._-.-..--...---.-- 1080 
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DAMAGES—Continued 
Loss oF Prorits as, WHEN RECOVERABLE 


In order to recover loss of expected profits as special damages the 
buyer must show that such damages were within the contemplation 
of the parties, which in turn requires proof that the seller entered into 
the contract in controversy with knowledge of the terms of the con- 
tract of resale and with knowledge that a replacement purchase to 
fulfill the resale contract could not be made in the event of a breach. 


Losses resulting as direct and natural consequences of unlawful rejection- 
Measure of, based on amount of difference between contract price and the 


amount realized on resale as a result of unlawful rejection of commodity- 


MEASURE OF, FOR BREACH OF CONTRACT OF PURCHASE AND SALE 


“In absence of proof of value the frozen strawberries would have had if 
they had met the contract requirements, delivered costs may be 
taken as the best indication of the minimum market value the frozen 
strawberries would and should have had, and the net amount re- 
ceived on resale may represent the value of the strawberries actually 
received, when such resale is promptly, properly and diligently met_-_ 

Where damages claimed are based upon the difference between the 
value of the commodity actually received and the value which such 
commodity would have had if it had met contract requirements, both 
values must be established on the same basis, that is, job lot prices 
may not be compared with carlot prices_.--.-.--------------.-- 


MEAsvRE OF, BASED ON BREACH OF WARRANTY 


Damages to be recoverable must be within the contemplation of the 
parties. Losses herein computed on basis of Chicago market prices 
on date of delivery there to respondent, and not on basis of New York 
market prices on date of delivery to respondent sub-purchaser - - _ __- 

General damages for breach of warranty are measured by the difference 
between the market value of the produce actually delivered and the 
market value of the produce meeting contract requirements---_---- 

The measure of damages for breach of warranty is the loss directly and 
naturally resulting in the ordinary course of events from the breach 
I 6 a ee ae ee ee Ha eee ae ee 

Damages for breach, of warranty as to size of tomatoes distinguished 
from consequential damages for breach of warranty of quality__-__- 

The proper measure of damages for breach of warranty is the difference 
between the value of potatoes if they had been as warranted, and the 
value of the commodity actually received, both values being as of the 
NINN a es ais bi amin a oie ab cara aa uae eis 


MEASURE OF, BASED ON DIVERSION FOR RESALE 


Where respondents refused to accept a carload of apples tendered to 
them at Indianapolis by complainant, the fact that complainant 
incurred additional expense in moving the shipment to Cleveland, 
Ohio, for resale and thereby increased the amount of damages result- 
ing from respondents’ rejection was held sufficiently justified by the 
fact that complainant had better dealer connections in Cleveland 
and also because it is often difficult to resell merchandise on the same 


market where it has been rejected by another dealer_------ 
Measure of, based on failure of agent to sell at price authorized ---_----- 
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DAMAGES—Continued Page 
Measure of, based on the difference between the value of the celery had it 

been merchantable and the value of the celery actually delivered_____- 1111 
Measure of, based on rejection of commodity_-.--.------- 208, 234, 1277, 1443 


Since after an unjustified rejection by buyer, the seller is required to make 
reasonable efforts to mitigate the damages by obtaining the highest price 
possible on a prompt and proper resale, the somewhat higher fruit auc- 
tion prices for grapes obtainable at Cleveland appears to have justified 
seller’s action in shipping the rejected grapes from Chicago to Cleveland 
fAe TOONS. on Scene whack sous eae aes 4a ae ees 683 

MEAasuRE OF, BASED ON REPLACEMENT PURCHASE 

Where the buyer of two cars of watermelons brought an action against 
the seller, alleging failure to deliver in accordance with contract 
specifications, and set up as a basis for such damages the purchase 
by complainant of two replacement cars of watermelons, it is held, 
that, in order to award damages on this basis, it must appear that 
there was a failure to deliver on the part of the seller or that there 
was a justifiable rejection by the buyer, and that the buyer exercised 
due diligence to minimize the damage by promptly purchasing water- 
melons of the same or similar grade or quality at the best price 


obtainable, if similar goods were available__.........----------- 532 
Measure of, based on resale of commodity___.....---.-------------- 375, 591 
Measure of, based on violation of authority given consignee_____-------- 1096 


MEASURE OF, UNDER Law oF STATE OF FLORIDA 
Where the breach of contract consists of a failure of the seller to 
deliver the goods, the measure of damages is ordinarily the difference 
between the contract price and the market price of the goods at 
the time and place of velivery:.. 5... oo ce cccewas anes 1080 
Proper measure of, for breach of warranty of quality defined__-.---.---- 79 
Protest Fr as 
Where respondent’s check for the purchase prices of two shipments 
of potatoes was dishonored upon presentation for payment and a 
protest fee was paid by complainant, held, that such protest fee is 
©. DRODEK GIOmenh OF COMAOIRS .  o a siig ein ecscweueneccdauesous 1269 
TRUCKING EXPENSES 
Where, as was contemplated by the contract, the purchaser sent his 
truck from Richmond, Virginia, to Ft. Pierce, Florida, to pick up 
a truckload of tomatoes agreed to be delivered by respondent-seller, 
but the seller had previously made other disposition of the produce 
without complainant’s knowledge, consent, or authorization, held, 
complainant should be awarded reparation to cover the trucking 


CRONE TROUNIOE. os 5 Ss os Se se Seren cceNhwnesdascsneewass 1080 
DEATH 
Dismissal of complaint because of, of respondent. .-...-..-..------.--- 871 
DECAY 


Average 4% of, found at destination as amounting only to 2% in excess of 
tolerance for decay in U. S. No. 1 lettuce and cannot be considered as 
OMNIA NO sii ios sh cect ih eg ea ie a cache aed ct 1015 
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DECAY—Continued 


DEFENSE OF, WAIVED BY SUBSEQUENT AGREEMENT Page 
Where seller agreed to ship apples to a purchaser at certain dates and 
was prepared to deliver apples which conformed with the terms of 
the contract at the time specified, but the purchaser requested a 
delay in delivery, and upon notification the following month that 
the apples showed decay, agreed to pay additional storage charges 
and further agreed to pay for reconditioning, held, the purchaser 
cannot claim the apples were not up to contract requirements at 
the time originally provided for delivery.__.......-------------- 1377 


‘TOLERANCE OF PERCENT 

_ Decay in tangerines ranging from 2 to 6 percent, averaging 4 percent, 
is not sufficient deterioration to indicate lack of suitable shipping 
condition in an f. o. b. shipping point transaction in view of the fact 
that a tolerance of 3 percent decay is allowed by U. S. Standards 
for tangerines in delivered sales. Nor is the condition 2 to 10 per- 
cent, averaging 6 percent soft and puffy fruit, in the month of 
February, sufficient damage to warrant the conclusion that the tan- 
gerines are abnormally soft and puffy_...-.-------------------- 969 


DEFAULT 


Admission of facts alleged in complaint by___ 32, 55, 57, 70, 73, 96, 163, 177, 246, 
365, 393, 404, 412, 518, 520, 530, 539, 541, 576, 578, 580, 652, 653, 
668, 674, 677, 679, 681, 701, 712, 715, 730, 863, 876, 878, 881, 894, 
1087, 1124, 1127, 1129, 1131, 1133, 1147, 1152, 1238, 1256, 1260, 
1262, 1265, 1268, 1270, 1273, 1276, 1279, 1283, 1292, 1295, 1347, 
1349, 1352, 1354, 1856, 1370, 1373, 1376, 1427, 1429, 1434, 1463, 
1510, 1550, 1563. 
Waiver of oral hearing by----- 32, 55, 57, 70, 73, 96, 163, 177, 246, 365, 393, 404, 
412, 518, 520, 530, 539, 541, 576, 578, 580, 652, 653, 674, 677, 681, 
859, 863, 894, 1087, 1124, 1127, 1131, 1133, 1147, 1152, 1238, 
1256, 1262, 1265, 1268, 1270, 1273, 1276, 1279, 1347, 1349, 1352, 
1356, 1373, 1376, 1427, 1434, 1510, 1550. 
DEFENSE 
BurRpDEN OF Proor 
Where respondent contended that complainant agreed to an allowance 
on the purchase of bananas, and that the bananas were excessively 
defective, the burden is on respondent to sustain the defense-__---_- 1530 
ReEFvusaL oF BanK TO Honor CuHEckK As Nor RELIEVING oF OBLIGATION 
TO Remit PromPTLy 
Refusal of bank in which proceeds of consignment sales were deposited 
to honor respondent’s checks did not relieve respondent of its obli- 
GO PIE IY ong ods cea ccssecek ced na Socio nseum 403 


Burden of proof of affirmative defense..............-------------- 583 


“DEFERRED BILLING” SALE 
DEFINITION OF 
A deferred billing transaction is no more than a sale where the price is 
agreed upon by the parties after there has been some determination 
of the market value of the merchandise involved__.......-------- 1465 
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DELAY 
Effect of, due to 72-hour hold-over at assembly point under marketing Page 


Greens GAG GEOONs io fos os coke cgce ns acaddadeseaeousee 208 
DELIVERED SALE 
Subject buyer’s inspection at destination ---.............----.---.-..- 47 
DELIVERED SALE OF ROLLING CAR 
Wi aiinn Clos CRAIN fe en oe se dnt wn deonwsanenxQousnwacueee 981 
DELIVERY OF COMMODITY 
FAILURE TO Prove, DeFEats ACTION FOR REPARATION 
Where complainant, in a reparation proceeding instituted to recover 
the purchase price of cantaloups delivered to a teamster alleged to 
have been the agent of respondent and acting on respondent’s be- 
half, failed to prove that the cantaloups were ever delivered to re- 
spondent and that they were ever delivered to an authorized agent 
of respondent, held, complainant cannot recover from respondent 
either the purchase price or the reasonable value of the cantaloups 
deliverctl to 4he Goaiiniet: 5 sac. oo oo oc en cn tancdenseeseneusnses 853 
SUFFICIENCY OF PROOF OF 
Where a trucker, on behalf of respondent, purchased 10 crates of can- 
taloups from complainant, and respondent at no time denied having 
received and accepted the cantaloups, held, on reconsideration, the 
trucker’s statement to a representative of the Department that he 
delivered the cantaloups to respondent plus respondent’s admission 
that it received some goods from the trucker on the day in question 
constitutes sufficient proof of delivery of the cantaloups to respon- 
I Rk ia a a ran eles haa te a 1533 
DELIVERY SLIP 
Signing of, as constituting acceptance...........--..-----.----------- 1106 
DEMURRAGE CHARGES 
ALLOWANCE OF REASONABLE AMOUNT FOR 
Where respondent-consignee stored potatoes in a railroad car for an 
unreasonable length of time, held, respondent will only be allowed a 
reasonable charge for demurrage in its account sales__-_.-.-.--.--. 868 
DISMISSAL 


AccorD AND SATISFACTION 
Where complainant sold watermelons to respondent and there was & 
dispute between the parties as to the quality of watermelons con- 
tracted for and the amount of payment due, held, respondent’s offer 
of a sum in full settlement, which was accepted by respondent with 
that understanding, amounts to an accord and satisfaction and, as 
the obligation was discharged, the complaint should be dismissed.. 1474 


BREACH OF WARRANTY OF MERCHANTABILITY 
Where a carload of celery shipped in interstate commerce pursuant to 
a contract of purchase and sale was seized by the Food and Drug 
Administration for the purpose of ascertaining whether the celery 
was adulterated within the meaning of the Federal Food, Drug and 
Cosmetic Act and was subsequently condemned by the Adminis- 
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DISMISSAL—Continued 


BrEAcH OF WARRANTY OF MERCHANTABILITY—Continued 
tration as being adulterated within the meaning of said act, it is held, 
that the celery was not merchantable at the time of sale and diver- 
sion to respondent-buyer; that damages sustained by respondent as 
a result of complainant’s failure to deliver merchantable celery was 
the difference between the value of the celery had it been in mer- 
chantable condition and the value of the celery actually delivered; 
that since the celery was a total loss, the damages suffered by re- 
spondent was equal to the full amount of the purchase price; and 
that complainant’s complaint should be dismissed_--._.--------- 


BREACH OF WARRANTY OF SUITABLE SHIPPING CONDITION 
Where the evidence indicated that the alleged abnormal transportation 
service had little or no effect on the condition of the commodity 
found upon arrival at destination, held, that respondent’s claim of 
breach of warranty of suitable shipping condition is not barred by 
said alleged abnormal transportation service, and, therefore, the 
complaint should be.cismimed...... ..-. oon cede nese 


Claim for shrinkage loss dismissed for failure to meet out-of-state stand- 


Complaint against one respondent and the latter’s counterclaim dismissed 
Sor RR COTN ty oS on Joe eb ook Reel eee et eee oes sexes 
Complaint dismissed because acceptance of check by complainant tendered 
in full settlement of the disputed claim constitutes an accord and satis- 
Ween SS Se Ste eo es ee CE a Oe a deka ak 


CompuiaNce With TEeRMs OF CONTRACT 
Where evidence offered by respondent indicated that the bananas in 
question were delivered to respondent on a ‘‘deferred billing” ar- 
rangement whereunder respondent would set the price it would pay 
for the fruit after it was received, and the price so set would be such 
as to allow respondent a profit equal to or greater than that which it 
was currently obtaining on other fruit, and that respondent’s ac- 
counting to the complainant met the requirements of such contract, 
it is held, that respondent fulfilled its obligation under the contract 
and the complaint should be dismissed___....-...-------------- 
Counterclaim dismissed for failure to file within limitation period__-_----- 
Counterclaim dismissed because of failure to show lack of suitable shipping 
I i 5 he Sd oe Ee a el a eh Senin tes oe bs 
Counterclaim dismissed for failure to prove damages_-_.....------------ 
Cross-complaint dismissed, for failure to file within limitation period - - - -- 
DeEatu oF RESPONDENT 
Where one of the respondents dies prior to the issuance of a reparation 
order, held, the complaint as to this respondent should be dismissed - 
EQUuALIZATION OF DAMAGES 
Since the damages resulting from complainant’s breach of the war- 
ranty of suitable shipping condition is equal to the unpaid balance 
of the contract purchase price, respondent has no further obligation 
to complainant, and the complaint should be dismissed ---------- 
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Perishable Agricultural Commodities Act, 1930—Continued 
DISMISSAL—Continued 


FAILURE TO DELIVER IN ACCORDANCE WITH SPECIFICATIONS Page 
Where the contract of purchase and sale on a delivered basis called for 
a car of ‘‘vine-ripened, well-colored” cantaloupes, and complainant 
shipped a car of cantaloupes which, upon inspection at destination, 
contained ‘‘many hard” and ‘‘many green” melons, it is held, that, 
since ‘‘many”’ in inspection parlance means 25 to 45 percent, and 
since at least 25 percent and possibly 45 percent of the melons in this 
car were hard and green, the car of cantaloupes did not conform to 
the specification ‘vine-ripened, well-colored” cantaloupes, and, 
therefore, respondent’s rejection of the cantaloupes was not without 

reasonable cause, and the complaint should be dismissed - --__----_- 91 


FaILurE TO DELIVER BECAUSE OF IMPOSSIBILITY OF PERFORMANCE 
Where complainant contracted for the purchase from respondents of 
carloads of grapes from a specific vineyard, shipment to begin on a 
certain date, but no grapes were shipped by respondents because the 
grapes failed to mature, held, that since performance by respondents 
was rendered entirely impossible by climatic conditions, respondents 
were not liable in damages and the complaints should be dismissed__ 164 


FarturE To EstaBiisH CONTRACT 
Where complainant alleged unlawful rejection of two carloads of grapes 
by respondent, but the evidence shows that the parties did not agree 
upon the terms of a contract with respect to the grapes, it is held, 
that since there was no contract binding upon respondent his refusal 
to accept the grapes was not in violation of the act and no obliga- 
tion may be imposed upon him for any alleged loss that may have 
accrued to complainant as the result of such refusal, and, therefore, 
the complaint should be dismissed..........-....-.-.=---....--- 1022 
In action by buyer against seller for nondelivery of strawberries which 
buyer claims seller orally agreed to sell, held, that the parties in- 
tended the preparation and execution of a formal contract to be a 
condition precedent, and since seller refused to sign the formal con- 
tract, the complaint should be dismissed___1_------------------- 716 
FAILURE TO FILE COUNTERCLAIM WITHIN LIMITATION PERIOD 
In suit by complainant for breach of warranty of potatoes, where re- 
spondent interposes counterclaim for unpaid purchase price, held, 
that counterclaim was not filed within nine months after cause of 
action accrued and it should be dismissed___-_--..-------------- 1000 
Where respondent’s counterclaim was not filed within 9 months after 
the cause of action accrued, the counterclaim is dismissed for lack of 
SURCUR ON cl a rca ha ie ai aoc a tale i a ee 
Farture TO MEET ConpDITION PRECEDENT 
Where respondent sold complainant a carload of tomatoes on the con- 
dition that the car be released to respondent by the shipper, but the 
shipper did not release the car, and as a result respondent failed to 
deliver the car to complainant, held, no sale was consummated, and 
respondent violated no duty owed to complainant_---...--------- 1148 


663 
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FaIiLure To Prove DamaGEs Page 
Where complainant, who contracted to purchase from respondent a 
carload of potatoes, U. 8. No. 2 grade, received and sold the potatoes 
shipped by respondent without payment of the price and complain- 
ant seeks to recover a loss alleged to have been sustained on resale 
because the potatoes were not U. 8. No. 2 and were abnormally de- 
teriorated, held, that while the potatoes shipped were U.S. No. 1, 
Size A, they were not in suitable shipping condition, but since com- 
plainant failed to prove the value of the potatoes received the 
complaint should-be dieminsed: 8... 3 5s Scene snccuseonn 1000 
Where respondent breached an express warranty as to size of apples, 
and complainant failed to establish the value of the produce actually 
delivered, held, the reparation complaint should be dismissed_____- 224 


Where respondent sold and delivered to complainant one carload of 
cauliflower, which complainant accepted, and the facts show that the 
cauliflower was not in suitable shipping condition, but there is no 
evidence as to the value the cauliflower would have had if it had met 
the contract requirements, held, the delivery by respondent of the 
cauliflower not in suitable shipping condition constitutes a violation 
of the act, but since complainant has failed to prove damages sus- 
tained, the complaint should be dismissed_-___.....-----.------ 77 


FaILurE TO PROVE ExisTENCE OF AGENCY 

Where complainant, in a reparation proceeding instituted to recover the 
purchase price of cantaloups delivered to a teamster alleged to have 
been the agent of respondent and acting on respondent’s behalf, 
proved only that it was customary in the market where the trans- 
action occurred to deliver goods to teamsters without requiring 
written authorization from the person the teamster purported to 
represent and without requiring the teamster to sign for the goods 
delivered, held, that since complainant has failed to prove the exis- 
tence of the alleged agency it cannot hold respondent liable under the 
contract of its alleged agent and, therefore, the complaint should be 
CONG Soin is cnn mmdgeinnmirecumtn ne aaiaan aa sasatimiaenaous nani 853 

FaILurE TO Prove Express WARRANTY 

Where the evidence established that the only representation as to the 
grade or quality of the tomatoes made by respondent to com- 
plainant was a statement in the seller’s invoice that the tomatoes 
graded U.S. No. 1 at Bullard, Texas, the point of origin of the ship- 
ment, and a Federal-State inspection verified this grading, it is held 
that complainant failed to sustain the burden of proving that 
respondent had expressly warranted the absence of field diseases in 
the tomatoes and, therefore, the complaint seeking to recover the 
contract price of the tomatoes, which is alleged to have been paid to 
respondent under protest, should be dismissed...............--.- 39 


FartLture To Prove Lack or DILIGENCE 
Where in a reparation proceeding complainant sought to recover for a 
carload of potatoes which respondent handled for complainant’s 
account, the market value of similar potatoes at the place of sale for 
a period covering five days after arrival, held, the claim should be dis- 
missed, since an extended period of sale at a price below the pre- 
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FaiLureE To Prove Lack or DinigeNce—Continued 
vailing market did not establish lack of diligence in view of the fact that 
the market was slow and part of the shipment was affected by frost _ - 


FAILURE TO SHow Basis For RECOVERY OF REPARATION AWARD 
Where the evidence shows that complainant-purchaser of two cars of 
watermelons constructively accepted the shipments by reason of 
failure to notify the shipper of the results of inspection and intention 
to reject within a reasonable time, under the regulations, it is held, 
that the purchaser became liable to respondent-seller for the pur- 
chase price of the melons, less any damages the purchaser could prove 
resulted from the seller’s breach of warranty, but that since the 
purchaser has not paid the purchase price or any part thereof, it has 
no basis for recovery and its complaint for damages should, there- 
RODS Te CRORE os oo oe oe Se ee ee 


FaILurE TO SHOW DETERIORATION OF COMMODITY 
Where complainant-purchaser seeks damages alleged to have been sus- 
tained because cauliflower purchased from respondent was not in 
suitable shipping condition, held, the complaint should be dismissed 
for lack of evidence to show that the cauliflower was abnormally 
deteriorated at the destination contemplated in the contract of pur- 
CRU I RNa wc tian scam at ae ane ae aa ooae aa 
FaILurE To EstaBiisH CONTRACT 
Where respondent seller authorized a broker as its agent to sell five 
carloads of onions to complainant on particular terms, but the broker, 
in negotiating the contract, offered the onions on other terms, held, 
no contract resulted because there was never mutual assent between 
the parties, and therefore, the complaint should be dismissed_-_-_--- 
FariLure To SHow Principat’s LiaBILity TO SuB-AGENT 
Where respondent-seller engaged a broker, also named as a respondent 
to sell a lot of frozen red raspberries, and that broker, in turn, em- 
ployed complainant as his correspondent broker, held, respondent- 
seller is not liable to complainant-broker for his compensation in the 
transaction in the absence of a showing that respondent-seller in- 
tended, by its approval of such arrangement, to adopt complainant 
as its sub-agent, assuming responsibility for his conduct and accept- 
ing the sub-agent’s responsibility to it, and, therefore, the complaint 
against the seller should be dismissed--_-........---.....-..--- 
FarLvre To Sustain BurpEN oF Proor or EXxIsTENCE oF AGENCY 
Where complainant alleged that he acted as respondent’s agent in 
purchasing and shipping a quantity of bananas which respondent 
rejected but complainant failed to sustain the burden of proving that 
any contract was agreed upon by the parties, the complaint for 
damages resulting from the rejection of the commodity is dismissed _- 
Improrer Parties NAMED aS RESPONDENTS 
Where complainant sold a carload of carrots to a purchaser to be desig- 
nated later by respondent-broker, who advised complainant’s office 
in due course of the purchaser’s name and the produce was sent to 
said purchaser, complainant’s cause of action should be against the 
purchaser, and the claims against the broker or other parties should 
OR ii seis cate ite cic oct termine sine 
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Perishable Agricultural Commodities Act, 1930—Continued 


DISMISSAL—Continued 
Lack or LiaBitity or AGENT 
The complaint against one of the parties should be dismissed as the 
latter merely acted as respondent’s agent in making the sales, and 
had already remitted the net proceeds obtained therefrom to com- 
WIR on oo oe et ede recedes tecokoken wardens sesus 
LawFvut ReJEcTION oF CoMMODITY 
Where complainant alleges that respondent rejected without reason- 
able cause a truckload of field run tomatoes sold on the basis f.o.b. 
acceptance final, it is held, that the contract was for tomatoes of 75 
percent U.S. No. 1 quality, that respondent’s rejection of the toma- 
toes was with reasonable cause because they were abnormally deteri- 
orated on arrival, and that the complaint should be dismissed _-_--- 
Where complainant sold respondent oranges upon a delivered basis and 
subject to respondent’s inspection at destination and the contract. 
contained no specifications as to grade or quality of the oranges to be 
shipped, it is held, in an action for unlawful rejection of the oranges 
by respondent, that in the absence of specifications as to grade or 
quality there is an implied warranty that the oranges will be suitable 
for the purpose for which purchased, if known, and that since inspec- 
tion at destination disclosed that the oranges were diseased by ‘con- 
siderable pitting,’’ respondent’s rejection of the fruit under the cir- 
cumstances was not without reasonable cause and, therefore, the 
Compinint howin be Gisiniseed = | ois oo en eens ens 
Where complainant sold three carloads of potatoes to respondent in 
f.o.b. sales, and the latter rejected the shipments upon arrival, and 
the destination inspection certificates show that the shipments con- 
tained averages of 6 and 16 percent Slimy Soft Rot, held, the pota- 
toes were not in suitable shipping condition, respondent’s rejections, 
therefore, were not without reasonable cause, and the complaints 
ORRIN NIN ea rs tet ta ites ea ian wy an 
MATERIALITY OF BREACH OF CONTRACT 
Where respondent contracted to sell complainant a carload of Cali- 
fornia Pascal celery, Kaybee Brand, grading approximately 85 per- 
cent U. S. No. 1 but instead shipped a carload of California Pascal 
celery, First Pack Brand, averaging approximately 89 percent U. S. 
No. 1 grade, and where complainant sought to recover as reparation 
the difference between the total costs connected with the shipment 
and what the celery actually realized upon resale, held, in the absence 
of proof that the celery shipped had a lesser market value than that 
contracted for, the complaint should be dismissed, since the breach 
Gr omnes Os I on ee ew wa cece aneeeuaeus 
PAYMENT IN FuLLON Basis OF SALE AS DISTINGUISHEDF' ROM CONSIGN MENT 
Where complainant alleged that respondent improperly withheld a 
sum of money and did not account for same as consignee in connection 
with the handling of a quantity of cucumbers and chili peppers, and 
respondent denied that any of this produce was handled on consign- 
ment, but admitted that the produce was purchased by it, and where 
the evidence indicates that the transaction as described by the com- 
plainants was a “‘deferred billing” sale, in the nature of consignment, 
it is held, that the evidence in this proceeding shows that a ‘deferred 
billing” sale is not a consignment, but rather a sale with the under- 
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- & PAYMENT IN Futt on Basis oF Sate as DistinauisHeD From Con- 
f SIGNMENT—Continued Page 
; standing that the price will be determined after the market has been 
established for the produce covered by the transaction, and since the 
transaction involved was a sale at an agreed price, which price has 
| been paid, the complainants are not entitled to any further account- 
ing or payment from respondent and the complaint should be dis- 
TER io ag pas eee eee eae ie are ace get eee 1464 


PETITION FOR RECONSIDERATION Because OF No Error IN Pri0R ORDER 
No error in dismissal for complainant-purchaser’s failure to prove dam- 
} ages where the purchaser established the value of cauliflower actu- 
ally received on a job lot basis, but failed to establish, on a job lot 
basis, what value cauliflower would have had if it had met contract 
VOOUINOTIONGE soo oo owen awe Go tea nc nea ue aauaaeeeoe 902 
Since the prior order is supported by the evidence of record and appli- 
cable law, the petition for reconsideration is dismissed__.__.-_---_- 1144 


Petition for reconsideration dismissed for failure to show error in prior 
} ONMGR. oo caccnae 68, 223, 230, 243, 366, 372, 555, 571, 703, 710, 897, 901, 1507 
Petition for reconsideration of prior order dismissed because of inconsist- 

ency of claim of rescission of contract where claimant accepted produce_-_ 51 


86 


Petition for reconsideration of prior order dismissed because of settlement 
TANG SR i a i a cccte mts Ga acannon aay aa Sale eeeeaiaauaes 67 
Postion: G6 cine i na oe ees Jae eae aaa 414 

RESCISSION OF CONTRACT 

Where respondent purchased a truckload of bananas after inspection 

| at loading point by its purchasing agent but refused to accept deliv- 

ery at destination unless the price was reduced one cent per pound 

) ' which complainant refused to grant, and, after respondent rejected 

a counteroffer of a smaller allowance, complainant resold the bananas 

in another market without making it clear to respondent that the 

resale was made merely to mitigate damages, it is held, that, under 

these circumstances, the contract was rescinded, thus releasing re- 
spondent from liability and warranting dismissal of the complaint... 1138 

SETTLEMENT BETWEEN PARTIES 

The complaint is dismissed where the Department has been notified by 

complainant that the controversy has been settled by agreement of 
the parties and that the complaint should be dismissed____...---- 1122 

The Department having received a letter from complainant’s attorney 

to the effect that a settlement had been agreed upon between parties 

to the proceeding and that the matter may be considered closed, 
the complaint is, accordingly, dismissed__..........-------.---- 1236 

The Department having received letters from complainant’s at- 

torneys and respondent that a settlement had been agreed upon 

by the party to the proceeding, and that the matter may be con- 

sidered closed, the complaint and counterclaim are, accordingly, 
CIO ccs oc So io keene ia ls oe eae eee eee 1253 
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SETTLEMENT BETWEEN PartiEs—Continued Page 
The Department having received a letter from complainant’s attorney 
to the effect that a settlement had been agreed upon by the parties 
to the proceeding and that the matter may be considered closed, 
the complaint is, accordingly, dismissed__............-.-------- 52 
The Department having received a letter from complainant’s attorney 
to the effect that complainant had received the balance of the settle- 
ment agreed upon and authorizing dismissal of the complaint, the 


complaint is, accordingly, dismissed. _...................--..--- 896 
Upon settlement of claim and consent of parties to dismiss this pro- 
ceeding, the complaint and counterclaim are accordingly dismissed_. 916 


Where the attorneys representing the parties notified the Department 

that the respective claims have been amicably settled, the complaint 

and countercomplaint are, accordingly, dismissed___.........-__- 90 
Where complainant notified the Department that its claim against 

respondent had been settled and that the complaint may be dis- 

missed, the complaint is, accordingly, dismissed____.._...-..._-_- 1357 
Where complainant notified the Department that the dispute has 

been satisfactorily settled between the parties, the complaint should 

I een eae eaten ee Dace wena 1484 
Where complainant notified the Department that the dispute had 

been settled amicably between the parties and that there was there- 

fore no necessity to hold an oral hearing which had been scheduled, 

the complaint should be and is dismissed__..............------- 1275 
Where complainant notified the Department that it had received 

from respondent a check in the sum of $300, which complainant had 

accepted in full settlement of the controversy between the parties, 

Lan Gaeaninnne Ae | os oc oon Soe oko ccieccsus cue 1121 
Where complainant’s attorney notified the Department that the case 

had been amicably settled by the parties and requested that the 


complaint should be dismissed, the case is, accordingly, dismissed _- 52 
Where complainant’s attorney notified the Department that a settle- 
ment has been reached by the parties, the complaint is dismissed__ 1274 


Where complainant’s attorney notified the Department that its claim 
had been settled and respondent’s attorneys filed a consent for 
dismissal signed by complainant, the complaint is, accordingly, 


NN a ha ge er eg OR ea or a 1253 
Where the Department was notified by complainant that the contro- 
versy has been settled upon payment in full by respondent of the 
claim, and dismissal was requested, the complaint is, accordingly, 
1485 


A or ee heen Seen er ne ig ree aseg es Bee 
Where complainant’s attorney notified the Department that the 

parties had amicably settled the dispute and authorized dismissal 

of the complaint, the complaint is, accordingly, dismissed__-___-_-_- 76 
Where complainant notified the Department that a settlement of the 

claim had been effected, the complaint is dismissed_-........---- 916 
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- SETTLEMENT BETWEEN Partizs—Continued Page 
Where complainant notified the Department that a settlement had 
been reached and authorized cancellation of the complaint and 
respondent withdrew his counterclaim, the complaint and counter- 
Gini: O50 CAINE oa nb os care aveenentas sameness 
Where the Department received notification from the attorneys repre- 
senting both complainant and respondent that the controversy had 
96 been settled by agreement between the parties and the payment by 
respondent to complainant of $340, the complaint and countercom- 
plaint are, accordingly, Gismimed: ..........- <<. 6sssecscdccana 89 
is Where, during the course of the hearing, the parties mutually agreed 
upon an amicable settlement of the dispute and entered a stipulation 
to that effect, together with the request that the case be dismissed, 
0 the complaint is, accordingly, dismissed __-__.......---.-------- 88 
Where the parties entered into an agreement to compromise the dis- 
pute and signed and submitted for the record a stipulation author- 
7 izing dismissal of the complaint, the complaint is dismissed _- ---__-_- 1287 
Where the parties entered into an agreement to compromise the dis- 
pute and signed and submitted for the record a “Stipulation for 
4 Settlement” authorizing dismissal of the complaint, the complaint 
1A GAIN eo rae ee ss ait aa ee ace ate 
Where the parties by stipulation stated that an amicable settlement 
has been reached and requested dismissal of the complaint, the com- 
5 plaint is, accordingly, Giqmiigned. .. << a6 5 Seen cecewnneiuscuncea 721 
Where the parties entered into a stipulation agreement providing for 
i settlement of the controversy by the payment of designated amounts 
to complainant by respondent, and the Department has been noti- 


52 1342 


650 


fied that respondent has discharged all its obligation under the 
stipulation, the complaint is dismissed_____._._.....------------ 367 

Where the parties entered into a stipulation to the effect that the con- 

’ troversy had been settled and that the complaint be dismissed, the 
complaint is accordingly dismissed__.......................--.. 1506 


Where the parties notified the Department that they had amicably 
settled their claims, the complaint and counterclaim should be dis- 


MMe. .~5225-. Be tee Bs Rt eee ree ee a ate eee 985 
Where the parties signed and submitted for the record a settlement 
agreement, and thereafter complainant authorized dismissal of the 
complaint, and respondent authorized dismissal of the countercom- 
plaint, the complaint and countercomplaint are dismissed _-- - - -- _ ~~ - 353 


WITHDRAWAL OF CoMPLAINT 
Where complainant notified the Department that it would be impos- 
sible for a representative to attend the hearing and expressed a desire 
to withdraw the complaint, the complaint is dismissed _-_--~-_---.---- 915 
Where the complainant requested that the complaint be withdrawn, the 
Commins dane... = 55a ees eaeeneennee aaa 


DIVERSION FOR RESALE 


DEORRONG OS COMDNNEE DONE OM. sec icon ounenccecuuneenressuaaeenen 
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Perishable Agricultural Commodities Act, 1930—Continued 
DUMPING 


Proor or NECESSITY FOR 
Where proof of damages rests upon necessity for dumping produce, the 
lack of proof of such necessity precludes recovery____.....-_-_-__- 


ESTOPPEL 


Denial of authorization by principal not estopped____........._-_-______ 


EVIDENCE 


Apmission Not DETERMINABLE OF IssUE 
Alleged “admission” of complainant as to damages held not determin- 
MRONEMENOS coco coi sose st occcat see Senewesc ences aeseuces 
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Burden of proof as to agreement to assume loss on consignment shipment__-_ 


BuRDEN oF Proor as To Contract TERMS 
Where there is no reference in the correspondence between the parties 
at the time of the transaction to the type of railroad car to be used 
or objection to the type of car that was actually used, respondent 
failed to sustain the burden of proof that the contract called for ship- 
pint th Si Veneated Der Obr: - 22 oe soe ce os cc uu. 
BurDEN OF Proor To EsTaBLisH AFFIRMATIVE DEFENSE 
Where complainant sold a carload of potatoes to respondent at an 
agreed price and the evidence shows that complainant shipped pota- 
toes that complied with contract specifications, that the shipment 
arrived and was refused by respondent who claimed that the broker 
agreed to take back the car of potatoes and dispose of them without 
loss to respondent, but the broker denied making any such deal with 
respondent, it is held, in complainant’s action for the loss sustained 
upon resale of the potatoes, that: (1) respondent had the burden of 
proof to establish its affirmative defense that the broker offered to 
resell the potatoes without loss to respondent, as well as the burden 
of proving that as an agent of complainant the broker was authorized 
to make such offer and guaranty against loss; and (2) since the whole 
record discloses that respondent has failed to prove the alleged offer was 
made or that the broker had any authority to make any such agree- 
ment, respondent’s failure to accept and pay complainant for the po- 
tatoes was in violation of the act, for which complainant should be 
I PD RTNONID o, crde eke tanks lupedensuamoeseuseuueass 
Burdenof nrool to cetabhen Aclense., on cn cnecccccanaecdcemneenensansse 
BurDEN OF PRooF ss TO EXISTENCE OF Express WARRANTY 
The burden of proof is upon the buyer to show that the seller expressly 
warranted the quality or condition of the grapes in question_ _ ~~~ --- 
Burden of proof as to implied warranty..............-......-.--....~.-. 
BuRDEN OF Proor ON MATTER OF PAYMENT 
Where respondent claims brokerage was paid to complainant on two 
carloads of watermelons, respondent has the burden of proving this 
payment and a mere assertion of payment in its answer is held not to 
be sufficient to sustain this burden of proof - - - -- eas ais Sacto ee 
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t Perishable Agricultural Commodities Act, 1930—Continued 
g 
} EVIDENCE—Continued 
age i BuRDEN OF PRoor As TO TERMS AND CONDITIONS OF CONTRACT Page 
Fe The burden of proof is upon complainant to establish the terms and 
64 conditions of the contract relied upon, breach thereof by respondent, 


anak thie Caries Wnt 6 as oo os 2S oe he eee 1363 
Burpen oF Proor as To Ussé oF HarsH TERM 
34 Where respondents alleged that they agreed to purchase a carload of 
apples from complainant “‘subject good condition on arrival,” held, 
since the alleged term is a very harsh term insofar as the seller is con- 
cerned and is not frequently used bezause it enhances the possibility 
of rejection on unsubstantial grounds, the party seeking to establish 
43 such term as a part of its agreement must present compelling evi- 
33 Genes thereat. « : 254605062545 Shey wire een ha ee eter 691 
BuRDEN OF Proor OF WITHHOLDING OF PERTINENT INFORMATION 


- Where respondent-buyer alleged that complainant-seller withheld per- 
tinent information concerning the grade of a carload of potatoes at 
the time of purchase and sale, and complainant’s president testified 
under oath that he had not received the invoice from the shipper at 
the time complainant sold the potatves to respondent and was, there- 
29 fore, unaware of the grade, it is held, that respondent has failed to 
sustain the burden resting upon it to prove the allezation that per- 
tinent information was withheld by complainant_-..--.-.-.------ 25 
Contract to guarantee payment established__._..._.....-._--_.-_----- 73 
Effect of failure to disclose any reference t9 rolling car-_---- isa ig psi case 180 
Effect of inspection made six days after arrival_____-_--- 5 siaks aia Se ees ne 
Facts failing to show accord and satisfaction___.....-.--_--- ae 1528 
Facts failing to show complainant conducted business as partner_...-.-- 1557 
Facts failing to show contract was based on terms of f.o.b. acceptance 
NR aos oo i et he ae a ad ee 1557 
Facts failing to sustain burden of proof as to existence of bona fide dispute 
as well as acceptance of less than full payment to establish accord and 
SURIGIAOIION 5 5 xno wk os econ kame aaoie ae a 1531 
Facts showing commodity was not in suitable shipping condition_------- 1003 
Facts showing complainant conducted business as an individual, and not as 
SOANINEE. | os Se cu nee c en eneede stoke a ee 1557 
Facts showing complainant delivered a car of lettuce which complied with 
4 ae: © 6 GF the Cantieet. 2 oo on cca ean naan wee eee 1015 
8 Facts showing complainant was broker-_-__.-..-------------------- sig 
Facts showing f.o.b.acceptance final sale____......---.-------- ice, « San 
Failure to establish contract of purchase and sale___.---------- Se a 
1 Dailure ta eatablign Gaimaaet so ooo soc cca tenn oe naeesieawess eo i 220 
Failure to establish express warranty as to grade_-__----------- 27 





Failure to establish lettuce did not grade 85 percent 
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Perishable Agricultural Commodities Act, 1930—Continued 


EVIDENCE—Continued 

Farture To EstaBiisH Proor as TO ABNORMAL DETERIORATION OF 
CommMopiTy 

Where complainant sold and delivered to respondent a carload of U. S. 
No. 1 tomatoes which so graded at point of shipment and which were 
handled under normal transportation service but which graded 40 
percent U.S. No. 1 five days after arrival and acceptance by respond- 
ent because of mechanical defects, held, this does not establish that 
the produce was abnormally deteriorated upon arrival_____------- 
Failure to meet condition precedent resulting in failure to establish contract 
EIA. 255 ee 3 oe sos ce Sosy ee Cue ks fa 
Failure to object to terms of contract of purchase and sale______-.----_- 


Failure to NOVA GrIminnOn OLamenGy. 524.262 206 oo Se cee ncen 
FarLture To Prove NEGLIGENCE BY SELLER IN IcInG Car 
In contract of sale of carload of cauliflower, where complainant alleges 
that respondent failed to properly ice car resulting in a deterioration 
of the produce, held, that the evidence fails to show any irregular- 
RUE ine ee ee eee ae sare ew anne enaic 
Farture To Prove Tippurn May Not INcREASE IN TRANSIT 
Where respondent-buyer, in defending a suit for the purchase price of 
a carload of lettuce reported to grade 85 percent U.S. No. 1 at ship- 
ping point with 15 percent grade defects, including 2 percent tipburn, 
contended that since the lettuce was found to contain 17 percent 
tipburn at final destination, the lettuce was incorrectly graded at 
shipping point on the theory that tipburn does not increase in transit, 
it is held, that the evidence is insufficient to prove tipburn does not 
and may not increase materially in transit; that it cannot be con- 
cluded on the basis of the evidence that the lettuce contained more 
than 2 percent tipburn found by Government inspector at time of 
shipment; and that respondent has failed to prove the lettuce did not 
grade 85 percent U. S. No. 1 at time of shipment, and, therefore, 
reparation should be awarded complainant in the amount of the 
purchase price of the carload of lettuce__...................---- 
Failure to prove transaction was a consignment rather than a sale___-___- 
Failure to prove unmerchantable condition__.........._..----_-------- 
Failure to show abnormal deterioration of commodity_____..__-_-- od ears 
Failure to show buyer relied on erroneous shipping date in-...._...---_- 
Failure to show commodity not of grade warranted___._......_-------- 
FaiturE to SHow Loss Resuttincg From Breacu oF CONTRACT 
Evidence of the deteriorated condition of the cauliflower at Baltimore 
on September 14, over 2 weeks after shipping date, is not proof that 
it also was deteriorated at Chicago on September 7 or 8. The loss 
sustained was not necessarily due to respondent’s breach of contract, 
but may well have been due partly, if not entirely, to complainant’s 
delay in the disposition of the shipment after arrival at the original 
RUIN ee ee ee, oe ee ean meae ieee 
rue CO tn TIN NORINONG. oe son oe en een an wcewousuceen 
Failure to show seller failed to:deliver.............--<2225-.5<..--5-- 
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Perishable Agricultural Commodities Act, 1930—Continued 
EVIDENCE—Continued — 


Patiune to enpport detiises: . 25 so oo ssis ce oe ese ees saws 
Failure to sustain burden of proof as to broker’s negligence in negotiating 
contract ont behalt of lie prineipel. =.=... <5. 52.45 ncn ska 
FaILureE To SustTaIn BuRDEN oF PrRoor as TO CauUsE oF ACTION 

Where complainant failed to offer proof of any kind in support of the 
complaint and failed to sustain the burden of proving a cause of 
action against respondent, the complaint should be dismissed - - - - - 1363 
Failure to sustain burden of proof of existence of agency contract-__-_----- 664 
Failure to sustain burden of proof as to guarantee of freight charges- - --- 1431 

Far1Lure To Sustain BurpDEN oF Proor as To MopIFIcATION OF CONTRACT 

Where complainant submitted evidence to prove that it sold to respond- 

ent a carload of lettuce at an agreed price of $3 per crate f. 0. b. 

shipping point plus $50 for top ice and respondent alleged that it 

had remitted on the basis of $2.75 per crate because a 25-cent allow- 

ance had been given but failed to offer evidence of such allowance, 

held, respondent has failed to sustain its burden of proof with respect 

to alleged modification of the contract and, therefore, respondent's 

failure to remit on the basis of $3 per crate was in violation of section 

2 of the act, for which reparation should be awarded complainant 
in the amount of the balance due plus interest__---------------- 1093 
Federal inspection as best evidence of condition of commodity - --------- 1015 

Fruit met contract requirements in that they graded U. 8S. No. 1 out of 
MORN: «22. oes oe oan See ens ee eae ae a ae eee 1008 
Inadmissability of oral evidence to vary or modify written contracts-_---- 385 


381 


Insufficiency of proof of delivery of commodity_.---.------------------ 1534 
Lack of, tel CoG Olah: ObT sa os oa is erin cntacnncacuewancusan esses 1020 
Lack oF SuITABLE SHIPPING CONDITION 
Lack of suitable shipping condition is evidenced by destination inspec- 
tion certificates showing 6 and 16 percent Slimy Soft Rot in ship- 
WiSTtE OF BOTAIOOE oo aos oo tiene ncegdacansasceessanuweases 170 
Limited Federal versus buyer inspection.....-..-.---....---..-..-.-.<. 1015 
Matter not constituting daunterelaim.. ..2c2 ~~. 25s -ss0c5655-6555-00025 159 
MopiFIcaTION OF CONTRACT 
Evidence established that contract for four carloads of onions size 
50 to 60 percent 2 inches and up in diameter was modified to allow 
shipment in the third carload of onions size 60 to 70 percent 2 
inphen Gnd Ui: ~ 6 2os2 on eee sas none Se eeacwaensnesccuwesuasoes 589 
Negotiations prior to consummation of broker’s memorandum of sale as, 
Of (ene OF GONIIEOG. os a cen ncancosadanwasewsadeasann 166 
PRESUMPTION OF REcEIPT OF LETTERS 
Proof that letters were duly mailed gives rise to a presumption of 
their receipt by sendee and failure of the sendee to object to the 
contents of these letters, which showed complainant had repre- 
sented the melons as being U. 8. No. 1 grade, is held to indicate 
that respondent assented to the terms contained therein- --------- 82 
1118 


Proof of acsentanee: sic cas Sosudns scateeeses ss sodesccseneeneae aes 
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Perishable Agricultural Commodities Act, 1930—Continued 
EVIDENCE—Continued 


Proor or Broxer’s AUTHORITY 
Where two of complainant’s employees and an independent water- 
melon dealer testify that respondent quoted the melons as being 
U.S. No. 1 grade, held, that this is sufficient proof of complainant’s 
authority to represent to prospective buyers the watermelons as 
RC sD BG EO 2 re co a an hans dane m one 
Proor or Letters Berna Duty MaAILep 
Where complainant’s secretary testified that she wrote up 26 con- 
firmations covering sales on 35 carloads of watermelons sold for re- 
spondent’s account from June 14, 1949 to June 28, 1949, and that 
these were mailed in separate envelopes on various dates to re- 
spondent, this is held to show that the letters were duly mailed; 
whereas testimony of respondent’s president that he wrote and 
mailed a letter to complainant indicating that brokerage was to 
be paid only on carloads actually accepted is held not to prove that 
ERGUEUET WAS GUIYANG. <2... see Socsice mcs een ssndeweens 
Proof of transportation service and conditions___..-------------------- 
Terms of contract of sale as shown in brokers memorandum of sale------ 


Transaction based on sale as distinguished from consignment-_----------- 


EXPENSES 
INSPECTION FEE AS, NOT ALLOWABLE 
Where complainant, a broker, seeks to recover from his principal, 
the shipper, the cost of inspection on a carload of onions, which 
inspection was obtained by the buyer, it is held, that reparation 
is not allowed for this charge because (1) the inspection fee is re- 
garded as a cost of securing evidence, to be borne by the buyer, 
and (2) there is no showing that the shipper authorized complain- 
ant to reimburse the buyer for this expense- ---..-..-.----------. 


F.0.B. ACCEPTANCE FINAL 
DamaGes RECOVERABLE BY BuyER UNDER Contract TERM OF 
The contract term, f.o.b. acceptance final, precludes the defense that 

the produce was loaded in unsuitable shipping condition, but a 
buyer under this form of contract may recover from the seller for 
damages caused by the latter’s failure to comply with the contract 
as to the character of the goods, the time of shipment, or other 
material provision of the agreement and, therefore, the only ques- 
tions in this proceeding are with respect to whether any substantial 
part of the damage suffered in the transaction is attributable to 
improper loading, failure to ship on the date required by the con- 
tract, or fauit on the part of complainant with respect to the truck- 
Pe PURDRMON NO oe cc oak eae su hice emasean wae nhneawaceenee 

EvipENCE SHOWING ConTRACT INCLUDED TERM OF.-...-.-.------------ 

Failure to show contract was based on terms of__.......--------------- 

Lack or Ricut oF ReJEcTION UNDER TERM OF 

Where respondent purchased tomatoes from complainant on an 

f.o.b. acceptance final basis, it is held, respondent has no right of 
rejection nor right to claim damages for lack of suitable shipping 
condition, and is liable to the complainant for the balance duc on 
TAG DEUOOG DUTCHAEO WHI0G 2 os ecccscenedeascacsea casas 
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Perishable Agricultural Commodities Act, 1930—Continued 


F.0.B. CONTRACT 
DELIVERY IN SUITABLE SHIPPING CONDITION UNDER Page 
In an f.o.b. sale the shipper is required to deliver produce to the 
carrier in suitable shipping condition, that is, in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterio- 


ration at the destination specified in the contract__..__.._.____- 231, 969 
Lack of warranty of suitable shipping condition in, where produce was 
not transported under normal travel time_...__.....-..-------_-- 1102 


WARRANTY IN 
Under the regulations under the act, the shipper warrants in an 
f.o.b. sale that the commodity will be in suitable shipping con- 
dition at the time of shipment; that is, in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract_........-....-------- 1012 


F.0.B. SHIPPING POINT 
Errect or Contract TERM OF 
Where seller’s confirming telegram included the term: “F.O.B. 
Acceptance on Federal Inspections Showing U. S. One Green at 
Shipping Point,’”’ but was subsequently amended, upon buyer’s 
objection, by deleting the word “acceptance,’”’ held, the parties 
contemplated only the usual f.o.b. shipping point terms, with a 
warranty that the commodity graded U.S. No. 1 Green at shipping 
WOU saan Gate Se eatedicn wate odie ale wee eae eee 190 
Errect or DeLay Due To 72-Hour Ho.ip-Over 
Since the buyer in an f. o. b. shipping point contract assumes all 
risk of delay in transit not caused by the shipper, the 72-hour 
delay at assembly point established under marketing agreement 
and order cannot be attributed to the shipper as the purchaser is 
charged with official notice of the agreement and order which was 
published in the Federal Register, and had actual knowledge of 


fhe eareeinant and Oller: 65 ss once we iweawcsddeceeesees 205 
FEDERAL FOOD, DRUG AND COMESTIC ACT 
Condemnation of adulterated celery by the Administration under__.._... 1111 


*650-POUND SACKS”? CARROTS 
MEANING OF TERM 
Term relates to weight of contents of the sack, and not to size or 
Geeiinetien OF COORG... 2. occas ccuce wcanueweeuseaeeeaas 


FREIGHT CHARGES 
REPARATION FOR PAYMENT OF, WitHouT AUTHORITY, DENIED 
Where complainant, a broker, was authorized by respondent, the 

shipper, to sell or place on consignment a carload of onions, and 
complainant paid the freight charges on the shipment in order to 
get a commission merchant to handle it on consignment, it is held, 
that authority to place the carload for handling on consignment 
did not authorize complainant to pay the freight charges, and re- 
imbursement for the amount paid should be denied____..-.------ 1481 


211 
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Perishable Agricultural Commodities Act, 1930—Continued 
GRADING 


Separate segments of shipment and of shipment as an entirety_________- 


GRAPES 


ABNORMAL DETERIORATION OF 
Six percent average wet berries is not sufficient to warrant the con- 
clusion that the grapes were abnormally wet on arrival_________-_- 


IMPLIED WARRANTY 


Application of rule of caveat emptor as to___.__-.-------------------- 


IMPLIED WARRANTY OF MERCHANTABILITY 


SALE BY BRAND OR DESCRIPTION 
Where a commodity is sold by brand or description only, with no ref- 
erence to grade or quality, the only warranty is an implied warranty 
that the goods will be merchantable._......................-.-- 


IMPOSSIBILITY OF PERFORMANCE 


Shinment of commodity excused by...........-- 2. s20.--c50-4025<5026 


INFORMAL COMPLAINT 


SUFFICIENCY OF 
So far as a question of interstate commerce is concerned, informal com- 
plaint describing shipment from California, delivery to respondent 
at Kansas City, Missouri, and diversion to Champaign, [llinois, is 
sufficient to indicate the interstate character of the transaction --_- 
The formal complaint amends or amplifies the informal complaint, and 
contains the necessary allegation that respondent is licensed or sub- 
Sem tis MiGetNe AGRE ENG BOG os ir wk esa ein rece wewedesacexana 


INSPECTION 
Breach of warranty in absence of reliance on___._._.-.---------------- 
CoONCLUSIVENESS OF CERTIFICATE OF 
A shipping point inspection certificate is not evidence of condition at 
destination, since lack of suitable shipping condition is evidenced by 
findings on inspection at destination. _.........---------------- 
eel Or. Ot Gambon OY DUCE. 5 ac econ cconcnocesoneccunun 
Errect or, Mape Six Days arTerR ARRIVAL 
Where the carload of carrots arrived on a Saturday morning, ard on 
the following Monday and Tuesday prevailing temperatures were too 
low to permit inspection or unloading, but unloading was started on 
Wednesday, an inspection made on Friday is not reliable evidence of 
condition on arrival six days previous, and the damage revealed by 
such inspection does not establish that the carrots were unmerchant- 
able on arrival _. ar eee patna 
Effect of sale after, on question of existence of implied warranty ------- -- 
FrepEeRAL InspecTION as Best Evipence or Conpition or COMMODITY 
Where respondent-buyer of a shipment of lettuce, in defending an 
action for damages by the seller following respondent’s rejection of 
the lettuce, contends that the Federal inspection at destination was 
“too limited for average grade,’’ but the evidence shows inspections 
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Perishable Agricultural Commodities Act, 1930—Continued 
INSPECTION—Continued 


FEpERAL INSPECTION As Best EvIDENCE oF CoNDITION oF CoMMODITY— 
Continued 

made by respondent’s witnesses were equally if not more limited, it 

is held, that the Federal inspection is the best evidence of the condi- 

ton ef the: leituee On GUNWORS 52.4556 hock Coe eee 

Federal inspection at destination showed produce graded U. 8. No. 1 and 

conformed to all the specifications of the contract _____-.-.-.---------- 

Lack of implied warranty of suitable shipping condition in sale after- -- -- 

No warranty of suitable shipping condition where produce is purchased 


WerGut Given TO, Mave BY GOVERNMENT 
A government inspection which was restricted to three stacks each side 

of bracing but which was made with special emphasis as to size and 
condition of the produce is entitled to greater weight than a private 
Coorway Manette. 665" San cusedunndcnecseuceunecaenn 


INTERSTATE COMMERCE 
Contract oF GUARANTY TRANSACTION AS CONSTITUTING 
Where complainant sold potatoes to one respondent and the second 
respondent guaranteed payment of the price, and the potatoes were 
thereafter transported out-of-state by the purchaser, held, that the 
contract of guaranty was a transaction in interstate commerce. - - - 
TRANSACTION CONSTITUTING 
Where grapes were received by the seller in Philadelphia from the New 
York Auction Company and resold to the buyer in Philadelphia, the 
transaction is held to be one in the course of interstate commerce 
Within. the meetin Of Che O0hk ois cecdccccn i scdsewcdneeseniee 


INVOICE 
Effect of failure to show buyer relied on erroneous shipping date in. _-.-.- 
INTERPRETATION OF LANGUAGE APPEARING UPON 
Language appearing upon the invoice accompanying the shipment to 
the effect that claims for defects or damages must be made immedi- 
ately upon the receipt of the shipment is interpreted to mean that 
such claims must be made within a reasonable time in the light of the 
neha: G8 the MOOG s oc ss awiceweewen cease eeeeeeenn esa 


JOINT ACCOUNT 
Violation of act by reason of failure to pay on-.-.....-..-.-------------- 


Liability of partner to his copartner for negligence by reason of his failure 
to file an answer in a reparation proceeding under the act___....------ 


JURISDICTION OF SECRETARY 

Lack or, TO EnteRTAIN COUNTERCLAIM ARISING OUT OF SePpaARATE TRANS- 
ACTION 

Where respondent counterclaimed for the contract price of a shipment 
of mixed fruits and vegetables and such countercomplaint is based 
on a claim arising out of a transaction separate from the one for 
which complainant filed its claim, held, that where respondent’s 
counterclaim rests upon a transaction different from that involved 
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Perishable Agricultural Commodities Act, 1930—Continued 


JURISDICTION OF SECRETARY—Continued 


Lack oF, TO ENTERTAIN COUNTERCLAIM ARISING OUT OF SEPARATE 
TraNnsaction—Continred 
in complainant’s claim, the counterclaim must be filed within the 
limitation period after the transaction upon which it is based, but 
that the mere fact that the complaint was filed within the statutory 
period does not give the Secretary jurisdiction over all transactions that 
the parties had with one another_--.---.-. ---......---------. 
Lack of, to entertain counterclaim not filed within limitation period____-- 
TRANACTIONS IN INTERSTATE OR FOREIGN COMMERCE SUBJECT TO 
Where complainants caused the produce to be shipped from La Paz, 
Lower California, Mexico, to Los Angeles, California, for delivery to 
respondent, there is no merit to the complainant’s challenge of the 
Secretary’s jurisdiction on the ground that the transactions were not 
in interetate:or forcian commoerte.......-................-.-..-. 
LIMITATION OF, TO FRESH FRUITS AND VEGETABLES 
The term “perishable agricultural commodities’’, as used in the act 
means fresh fruits and vegetables and does not include peanuts, and 
therefore, there is no jurisdiction with respect to that commodity-- 


JURISDICTIONAL LIMITATIONS OF ACT 
Peat ee NO TI WE ccc canada nckcncecdundcensacuusa 


LICENSES 
Errect oF Farture To Secure, Upon Ricut To Brina ActTION 
Failure to secure a license by complaint is not a bar to prosecution by 
it of a: cause'of action under the act............2.-........<.-<. 
REVOCATION OF, FOR REPEATED AND FLAGRANT VIOLATIONS OF ACT 
Respondent’s failure to account and pay to his consignors promptly 
the net proceeds due them for numerous shipments of various com- 
modities handled by him on consignment constitutes repeated and 
flagrant violations of the act, for which his license should be revoked 
and the facts and circumstances published__._........-.-------- 
Where it is alleged in the complaint that respondent failed to pay for 
numerous shipments of perishable commodities and where respond- 
ent failed to file an answer and the hearing examiner’s report 
recommended revocation of respondent’s license, it is held, that 
respondent’s failure to file an answer is deemed an admission of the 
facts alleged in the complaint, and respondent’s failure to pay for 
the shipments constitutes repeated and flagrant violations of section 
2 of the act for which his license should be revoked -_-____.-.------ 
Where in a disciplinary proceeding under the act it is alleged in the 
complaint that respondent failed to pay promptly and fully for 
perishable agricultural commodities purchased for its own account 
and to account and pay promptly and fully to its principal for per- 
ishable agricultural commodities handled on consignment, and 
where respondent failed to file an answer to its complaint, it is held, 
that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and respondent’s failure to 
account and pay constitutes a repeated and flagrant violation of 
section 2 of the act, for which its license should be revoked and 
the facts and circumstances published -- -- -- --- oun as Serene 
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Perishable Agricultural Commodities Act, 1930—Continued 
LICENSES—Continued 


REVOCATION OF, UNNECESSARY, WHEN Page 
Where it is found that the violations of the act by respondent are 
wilful, repeated and flagrant and would call for the revocation of 

respondent’s license, revocation is unnecessary as the license has expired_ 38 


LIMITATION PERIOD 


Dismissal of counterclaim for failure to file within_-_-__._._________- 535, 1003 
Effect of failure to file counterclaim within__...._..._...-.-.---------- 159 
Errect oF Farture To Fite Cross-Compiaint WITHIN 
Where respondents failed to file their cross-complaints within the nine 
months statutory period they should be dismissed as to affirmative 
relief, but they may be considered as recoupment or set-off against 
the claim filed by complainant in reduction of reparation due 
complainant, since the cross-claims arose in connection with the 
SDIAC SEARO OUO is sh hei nga alae e a aaa ee ae 1382 
Effect upon stay order of failure to file petition for reconsideration within... 897 
IniT1AL Date For Fitinac CoMPLAINT 
In computing the nine-month period for filing a complaint, the initial 
date is the day following that on which the cause of action accrued__ 1555 
Lack of jurisdiction of counterclaim not filed within_.._._............-._. 203 


LOSS ON CONSIGNMENT SHIPMENT 


Burden of proof as to agreement to assume- - --- gaia na oe 889 


LOSS OF PROFIT 


Danisaed T6t, Whol TOGOVEREING: =~ | 2 5 5 wanna ca oseeessssnncdaseceuues 185 
Mesaurd:. G0 Gismnanes WOR OB. 5 occ oe oo as nccenissaeaaae eee 226 


MERCHANTABILITY OF COMMODITY 


Evidence showing produce was not merchantable at the time of sale and 
GrUeenen TO NUNON 5 oc. ee eae ae a ee Lill 
Implied warranty of - - scrips cS caste bs a st chick gre Se Sn a aa 27 

Lack or, UNSUBSTANTIATED 

Where buyer did not make known to seller any particular purpose 

for which frozen strawberries were required, purchaser cannot 

maintain that the berries were unmerchantable as they were resold 

for a substantial amount and the substandard berries were still 
considered to be of merchantable quality - — - _- ia oS cabal eae ae ee 395 


MISREPRESENTATION 


DETERMINATION OF 
Since a misrepresentation must be examined as to its ordinary mean- 
ing and in light of the circumstances in which it is made in deter- 
mining whether it is false, held, that complainant’s statement that 
car “‘now rolling Ogden Gateway” when actually held at assembly 
point is not a misrepresentation as such statement could only 
reasonably indicate direction of routing and not location of the car 
in view of ordinary meaning of words and circumstances under 


which they were uttered... ..................- et elo 205 
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Perishable Agricultural Commodities Act, 1930—Continued 
MODIFICATION OF CONTRACT 


tn oe oo Seabee ate eh ae il 


MOTION TO DISMISS 


DENIAL oF, WHERE ComMPLAINANT Not LIcENSED 
Where respondent moved to dismiss the complaint on the ground the 
complainant was not licensed under the act at the time of the trans- 
action, it is held, the motion to dismiss was properly denied, since 
a complainant in a reparation proceeding is not barred from prose- 
cuting a claim because it was not licensed, even though subject to 



































SN Nate keh a a cc a Es A Nw Aree oh 1440 
NEGLIGENCE 
Effect of agent’s failure to notify principal of misunderstanding ---_-_--___- 381 


FaILureE TO Fite ANswer As Not ConstitTUTING 
Under circumstances of the case, failure to file an answer in a repara- 


tion proceeding under the act does not constitute negligence_--_-__- 1453 
“NICE CAR OF FRUIT” 
Not destapiion of exact standard... 2. . 2. 2.22 .seenencsssensossnesnas 971 } 
“NO GREEN” 
remimamon with anceincation of... ............2.2<......6--ceccnnncs 1162 
NOTICE 
Effect of failure to give, of rejection of commodity -........----------- 535 


NOTICE OF REJECTION OF COMMODITY 


DEMAND FoR ALLOWANCE Nort ConsTITUTING 
Where respondents notified complainant that apples purchased and 
received from complainant were jumble packed and not ring face 
packed as ordered, and requested a 25 cents per bushel allowance 
therefor, held, such complaint and request for allowance cannot be 


SRRERINTO SE TIOUOD GF COINONION. 2 5 os on oe ct eee nese 691 
Parent of stramemaitted by carter. ooo ein one os sos cosets cow deen Secs 659 
NOVATION 
Terms of, not binding for failure of condition precedent_-_.------------ 724 
OBJECTION 
Effect of failure to make, upon confirmation of sale_......------------- 1471 


OFFER AND ACCEPTANCE 


DvuRATION OF OFFER 

Where respondent-seller made a speculative offer by proposing to sell 
to complainant five carloads of onions to be delivered in two to 
three weeks and requesting that complainant accept ‘“‘by return 
mail’, held, that in the absence of some indication by the seller 
that it intended the offer to be of greater duration, such offer expired 
after a reasonable time unless otherwise revoked, and that such rea- 
sonable time is less than three or four days from the time the offer 
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Perishable Agricultural Commodities Act, 1930—Continued 
PAROL EVIDENCE RULE 


EXCEPTIONS TO 
Exceptions to the parol evidence rule are permitted upon a showing 
of mistake, fraud; duress, or illegality. .....2..2.cs4esceescccecn 386 
INADMISSIBILITY OF ORAL EvipENCcE TO VARY oR Mopiry WRITTEN 
ContTRACT 
When the terms of a contract have been reduced to writing there can 
be no evidence of the terms other than the contents of the writing 
itself, and, in the absence of an ambiguity, the general rule is that the 
terms of a written agreement cannot be varied, changed, modified, 
or even explained by parol testimony. Nor can parol evidence be 
admitted to add another term to an agreement even if the writing 
contains nothing relating to the particular provision to which parol 


Page 


evidenied ie: GiINGGtAGs . <2 6 pa a oe hte Sa Sea ta eeee ass 385 
PARTIES 
Dismissal of complaint because improper parties are named as respond- 
CGS a. 6 nama asa ndapeenlcneauen ewan eas ae aaa So arenes 1471 
PARTNERSHIP 
Effect of failure to pay on joint account agreement by partner___._.___- 558 
Facts failing to show complainant conducted business as partner___-._.-- 1557 


Jornt-AccouNT AGREEMENTS Not ConsTITUTING 
A joint-account partner owes the utmost good faith to his copartner. 
Joint-account agreement here did not constitute a sale by the part- 
Yar te Hee CORMNUNINS 553 a5 conan nase er auneey csc, SO 
LIABILITY OF COPARTNER FOR asian IN Faruine To Fire ANSWER 
In proceeding by a joint-account copartner against partner alleging 
negligence for failure to file an answer in a reparation proceeding 
under the act, held, the evidence does not show a duty on the partner 
to file an answer and it does not show that the copartner sustained 
injury by reason of such failure to file an answer- - ------ eels 1153 


NATURE OF OBLIGATION OF JOINT-ACCOUNT PARTNERS 
The obligation of joint-account partners is joint, and not joint and 
several. In this case, wherein the partner is seeking reimbursement 
from the copartner for one-half the losses sustained and paid, it is 
immaterial that the copartner was not made a party to the earlier 
proceeding brought before the Department by the seller against the 


DAI a oraines cncn abana an aeenewne danausweda ane 1453 
PAYMENT 
Burden of proof on matter 08... ..< .s-5 cs eesicscessceacanedencesasoues 84 
GivinGc oF Promissory Notes as Not ConstTiruTina 
Where respondent failed to pay the agreed price for fruits and vege- 
tables purchased from complainant but gave complainant notes for 
the balance due and then failed to pay the notes, it is held, the notes 
themselves are not payment in the absence of an express agreement 
COREE GENIN. 6s oi cca ewe sada ea sahara eda eee . 726 
PEANUTS 
Produce as not included in term of “perishable agricultural commodities” 
_.. 887 
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Perishable Agricultural Commodities Act, 1930—Continued 
PERISHABLE AGRICULTURAL COMMODITIES 


Produce peanuts as not included in term of, under act.__-..-...___.___- 












PRACTICE AND PLEADING 


purden-G! rool Of aturmative defense... .. . 5. 2 2- nce ce cen n se 583 
CurE OF DEFICIENCIES IN, BY SUBSEQUENT TRIAL OF IssuUE 
If there was a deficiency in complainant’s pleadings by reason of his 
ailure specifically to put in issue the question as to which market 
prices were applicable, such deficiency was cured by the subsequent 
RRR RNR A eh i eee ae ine aie rare So wens 1243 
EFrect oF FarLturRE TO MAKE TIMELY AFFIRMATIVE DEFENSE OF STAT- 
UTE OF FRAUDS i 
An affirmative defense, such as the statute of frauds, is not timely made 
when raised for the first time in a petition for reconsideration ____- 359 












































Finine or SeconpD PETITION FOR RECONSIDERATION WITHIN DISCRE- 
TION OF SECRETARY 
While the rules of practice contemplate that a party may file, as a mat- 
ter of right, a petition for reconsideration of an order that has been 
entered, it is within the discretion of the Judicial Officer whether to 
permit a party to file a second petition after the first one has been I 
ROR ess Se ee ia ah ar rile we ee Ge aia 359 
INAPPLICABILITY OF THE DEFENSE OF STATUTE OF FRAUDS 
The defense of the statute of frauds in not available in reparation pro- 
ceedings under the act in states that have adopted the uniform sales 


act, and where the statute is construed as procedural____________- 1511 
PRESUMPTIONS 
Receipt of letters duly mailed_---- Bier eae ciesersen ip aan ge eke ing pases Banat sh area at 84 


PRINCIPAL AND AGENT 


Buying agent is entitled to reimbursement compensation in absence of 
showing that he improperly performed duties_-_-_-._._.--..-.__-___- 686 
DENIAL OF AUTHORIZATION BY PrinciPpAL Not Estoprep 
Where respondent-buyer, and other dealers purchasing produce at the 
Philadelphia market, authorized various truckers to purchase com- 
modities for them’ without written authorization or other communi- 
cation between buyer and seller, and complainant-seller, and other 
dealers selling on that market, delivered the commodities to the 
truckers without requiring any promise to pay therefor or even any 
signed receipts, held, in the case where buyer denied giving author- 
ization for a purchase made by a trucker, the buyer is not estopped 
to deny giving authorization on the ground that it clothed the 
trucker with apparent authority................................ 1532 
DISCLOSED OR PARTIALLY DIscLOSED PRINCIPAL AS Party TO CONTRACT 
Where respondent contended that the contracts of purchase and sale 
covering two shipments of oranges were between complainant and 
W., respondent’s buying agent, and that respondent has no liability 
under the contracts, it is held, that, in transactions entered into by 
an agent on behalf of a disclosed or partially disclosed principal, it 
is ordinarily inferred that the principal is intended to be a party 
thereto and unless the circumstances or the form of the contract in- 
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Perishable Agricultural Commodities Act, 1930—Continued 


PRINCIPAL AND AGENT—Continued 


DiIscLOsED oR PARTIALLY DISCLOSED PRINCIPAL AS Party To ContTRAcT— 
Continued 

dicate that the third person intends to deal only with the agent, the 
principal is a party, and that since the record shows that complain- 

ant considered the respondent as the purchaser and real party in 
interest, respondent’s theory that it is not liable under the contracts 

made by its agent is not a good defense__________.____----__-_-_ 
EFFECT OF AGENT’S FAILURE TO NotiFry PRINCIPAL OF MISUNDERSTANDING 
Where a valid contract had been made by an agent on behalf of his 
principal with a third party, and the agent delayed in informing his 
principal as to the existence of a misunderstanding with reference to 

the contract terms, the agent is not liable for possible negligence in 
notification as principal’s rights or obligations under the terms of the 
contract were not affected by such misunderstanding-____________ 


Effect of deviation from terms of contract by agent___._.__-_._....______ 


E.LectTion By Turrp Party AGAtnst WHom To ProceED 
Where the principal is known and the agent known to be acting for him, 
the presumption is that the principal and the principal alone is to be 
bound. But even though both principal and agent are liable to a 
third party, the latter may elect which of the two he chooses to pro- 
ceed against, although recovery from one will bar recovery from 
CO CNR ie oS eo ee eee kane ago eee 
Failure to. prove existence of agency... .. .....- 0 56nacwerwsccenesc-au- 
Failure to sustain burden of proof of existence of agency contract___-_-___- 
LIABILITY OF AGENT FOR FAILURE TO SELL AT PrRicE AUTHORIZED 
Where complainant alleged that damages were sustained because 
respondent sold a truckload of oranges for complainant for less than 
the price authorized, and where respondent failed to file an answer, 
held, that respondent’s failure to answer constitutes an admission 
of the facts alleged in the complaint, and his failure to sell at the 
authorized price is a violation of the act for which reparation should 
be awarded complainant in the amount of the difference between the 
price authorized and the iower price for which the oranges were 
sctually sald: by FOspONGGING. . . 22. <5 ci ganna coecnacseuneses 
LIABILITY OF AGENT ON ContTRAcCTS MADE FOR PRINCIPAL 
The principal may often be liable although the agent is also bound 
since the agent, by his own agreement, may bind himself jointly 
with the principal, or even instead of the principal, if this is clearly 
understood and agreed between the parties. __....--.---------- " 
LIABILITY OF AGENT FOR MISREPRESENTATION OF PURCHASE PRICE 
Where respondent-agent wilfully misrepresents to complainant-buyer 
the purchase price of the apples as being $2.50 per ton higher than 
actually quoted by respondent-seller, without the latter’s knowledge, 
held, respondent-agent must remit the overcharge to complainant 
in addition to being precluded from recovering brokerage and the 
claim against respondent-seller is without merit__—.--..------ ate 
LiaBitiry oF AGENT TO His PRINCIPAL 
If an agent negligently fails to exercise ordinary and reasonable care, 
skill and diligence in the performance of his duties, he is liable to 
his principal for the resultant damages-_--__..--.------------ = 
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Perishable Agricultural Commodities Act, 1930—Continued 
PRINCIPAL AND AGENT—Continued 


LiaBILITY OF DISCLOSED OR PARTIALLY DIscLOSED PRINCIPAL Page 
A disclosed or partially disclosed principal is subject to liability upon an 
authorized contract in writing, if not negotiable or under seal, although 
it purports to be the contract of the agent, unless the principal is 
excluded as a party by the terms of the instrument or by the agree- 

WRRIRU Or ene Otte oe on ne a ss Se ceeen ae cee coke sone 44 

LIABILITY OF PRINCIPAL FOR NEGLECT oF SuB-AGENT 

Where seller, in an f. 0. b. acceptance final contract, engaged a trucker 
at buyer’s request to carry commodity to buyer’s customer, and 
buyer suffered damage as a result of the trucker’s negligence, held, 
seller cannot be held liable for the amount of the damage in the 
absence of a showing that seller failed to use reasonable care in the 

ROCIO DL une WINCNet <= a te ace eweseueentwoe 1542 


LiaBILITY OF SELLER’s AGENT TO His CoRRESPONDENT 
Where seller’s broker engaged complainant to act as his associate 
broker in sale of commodity offered by seller and promised to pay 
him one-half of whatever brokerage fees he received from the seller, 
held, the seller’s broker, under his contract with complainant, is 
under no duty to pay complainant a brokerage fee in the transaction 


until he receives such fee from the seller__...........----------- 584 
Presumption that principal alone is bound where principal is known and 
the agent known: to be ating for him... <5. 52.55052 5222s 5 47 


PrincipaAL Bounp BY APPARENT AUTHORITY OF AGENT 
Where it appears from all the evidence that the bananas were not of 
the best quality and contained a considerable amount of scarring, 
and thus did not come up to the specifications of ‘“‘good clean fruit’, 
but complainant made no representation or warranty with respect 
to the bananas which were inspected and selected by respondent’s 
purchasing agent, who was vested with apparant if not actual 
authority to make the purchase on respondent’s behalf, held, respond- 
ent is bound by its agent’s inspection and acceptance of the fruit 
at shipping point and is precluded from rejecting the shipment at 
destination, or holding the seller liable for any alleged unsatisfactory 


MNBUAT CEERNU0G 5 8 obs oS oe ow ccna cmacnce sie casewancae 1139 
Princinal’s tabisty to suvaeent: soci 5 csi eee eb nc tuciwcccsncusdecus 586 
Pr UrnOner h OUUNONY. oo eos sence cde ndueccusn du cuawesoascused 84 
Responsibility of agent taking charge... ..............-.....-..--.---- 545 
Rights to brokerage fee for sales negotiated on behalf of another__-_----- 84 
PROFITS 
Damages for loss of, when recoverable......----------------------- 185, 226 


PROTEST FEE 


Pnser ChOINON OF COMNRIO S| ooo sn oe cob ecadmeccscccaduncasceu 
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Perishable Agricultural Commodities Act, 1930—Continued 
RECONSIDERATION 


DiscrETION TO Permit FILING oF SECOND PETITION FOR 
While the rules of practice contemplate that a party may file, as a 
matter of right, a petition for reconsideration of an order that has 
been entered, it is within the discretion of the Judicial Officer whether 
to permit a party to file a second petition after the first one has been 
CGHPOPEONE 5 ace oe Se eenaowda uaa osomseaeneeee eases 358 


Page 


DIsMISSAL OF ComMPLAINT UPON, OF PRIOR ORDER 
Where an order was issued in a reparation proceeding under the act 
dismissing the complaint on the ground that complainant had failed 
to sustain its burden of proof, but on reconsideration it is held that 
complainant’s evidence, although weak, is sufficient, the original 
order, being in error, is vacated and superseded by a subsequent 
OlGCr AWARTING FONSIAN ON 2 ios. ss ones cw aoe eee 1533 
DiIsMIssaAL OF PETITION FoR, BEcAUSE OF No ERROR IN PRIOR ORDER 
Complainant’s petition for reconsideration of an order dismissing the 
complaint is denied where it appears that the prior order is supported 
by the evidence and the law applicable thereto__.-._..._----- 293, 368 


Complainant’s petition for reconsideration of the prior order is dis- 
missed for failure to show error in the decision and order of 
Masel: 25, VOGR sos ocniccccndonccdddenanucnndeasaadawonae bese 702 


No error in previous conclusion that loss of profits by complainant- 
purchaser was not within the contemplation of the parties where the 
record shows respondent-seller did not have notice of the resale upon 
which: the alleged: Ines is: Odeetls 4. cso an cece ececcetaccusu cas 901 


Petition for reconsideration dismissed where the previous order is sup- 
ported by the evidence of record and applicable law. Respondent’s 
contentions that: (1) complainant admitted in its reply that New 
York market prices are applicable; (2) complainant’s pleadings were 
deficient by failure to put in issue the question as to which market 
prices are applicable; (3) the damages sustained by respondent’s sub- 
purchaser were within the contemplation of the parties hereto; and 
(4) the term “inspected and accepted track Chicago final” supports 
respondent's view, ale OVeIrruled:. . . 22-5 ose on ce cece ccceewscus 1243 

Petition for reconsideration dismissed where the prior order is sup- 
ported by the evidence of record and applicable principles of law. 896, 897 


Respondent’s petition for reconsideration dismissed for failure to show 
CPIOF 30h. (HDNT COUN coe ous a a aoe nig seedeeyenaeuesees 683 


Respondent’s petition for reconsideration of an order awarding repara- 
tion to complainant is denied since it appears that the previous order 
is supported by the evidence and the law applicable thereto_... 555, 1507 


Where complainant contends in its petition for reconsideration that the 
carload of prunes purchased from respondent was not a rolling car as 
specified in the contract because it was not under movement on the 
day prior to the day of purchase and, therefore, that the decision is in 
error in finding the carload was rolling, held, that a rolling car as de- 
fined in the current regulations means a carload which is under move- 
ment at the time of purchase, as in this proceeding, and, therefore, 
the petition should be diemiteed:. ........ 0.6 ce cacnecencanaceusces 67 








Perishable Agricultural Commodities Act, 1930—Continued 
RECONSIDERATION—Continued 
DIsMISSAL OF PETITION FoR, BECAUSE OF No Error IN Prior ORDER— 


PETITION FOR, STAYED PENDING ISSUANCE OF FURTHER ORDER- -~--.-..----- 









Continued 
Where complainant in petition for reconsideration sought modification 
of a finding made in the original order with respect to respondent’s 
counterclaim and offered to submit a copy of the contract in support 
of his contentions, held, that since respondent’s counterclaim was dis- 
missed for failure to prove damages, and complainant’s contentions 
would not change this result, the petition should be dismissed __ -___ 
Where complainant and respondent filed petitions for reconsideration 
in connection with their complaint and counterclaim, respectively, 
held, that no error in the prior order has been shown and the petitions 
Show: be Ginminieds=.2 cease Se eose Soe Sea Soc wh es aves esck 
Where findings in prior order are supported by the evidence, held, that 
the petition for reconsideration should be dismissed____...______- 
Where it appears that the order in question is supported by the evi- 
dence and the law applicable thereto, complainant’s petition for re- 
consideration is dismissed without prior service upon respondent. ___- 
Where no error in previous order has been shown, the petition for recon- 
sideration filed by respondents is dismissed without prior service 
INTRON RNG oc a eto etiecewotewn eeedien cease ca seeta 
Where respondent contends in petition for reconsideration that no con- 
sideration was given to its claimed loss and, for the first time, that it 
rescinded the contract, held that the claimed loss was fully consid- 
ered and discussed in the decision and that the claimed rescission is 
inconsistent with respondent’s position throughout the original 
proceeding, since it accepted the produce, and, therefore, the petition 
CINE = ooo oo pce bata awe osese a sooweacaesdeeunasd 
Where, after an order was issued denying reparation on the ground 
that complainant-seller had failed to prove that the commodity 
shipped to respondent was of the quality and condition required by 
the contract between the parties, complainant filed a petition for 
reconsideration and to reopen the proceeding for the purpose of 
introducing additional evidence, but failed to show any error in the 
order or good reason for reopening, complainant’s petition for recon- 
sideration and petition to reopen is denied without service on the 
NOON NNN ce os he re ene Ron wetawas ea emaaine 
Where respondent in petition for reconsideration contends that evi- 
dence establishes a mutual rescission of the contract to purchase 
grapes from complainant and that the Judicial Officer’s conclusions 
to the contrary are in error, held, on reconsideration, that respon- 
dent failed to sustain the burden of proof and the petition should be 
RI eh eh sar ta ga th es rola iA poop I ee wo ed rea ns eee sald 
Where a petition for reconsideration of prior order was duly filed and 
before action thereon petitioner requested withdrawal because of 
settlement agreed upon by the parties, the petition is dismissed - - - - 


Errect or Faiture TO Make TIMELY AFFIRMATIVE DEFENSE 


An affirmative defense, such as the statute of frauds, is not timely made 
when raised for the first time in a petition for reconsideration_ - - -- - 
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Perishable Agricultural Commodities Act, 1930—Continued 
RECONSIDERATION—Continued 


Second Petition for, Not Accepted for Filing 
Where respondent filed second petition for reconsideration contending 
that defenses made in first petition for reconsideration, which was 
dismissed, were not given due consideration, held, defenses are with- 
out merit and second petition should not be accepted for filing- ---- 


RECOUPMENT 


Cross-complaints considered as, since they arose in connection with the 
UU GRATION i acy ss atin ec a eee a 


REDUCTION OF CLAIM 


ALLOWANCE OF CREDIT FOR 
Where complainant admitted that it owed respondent a certain amount 
for the mixed fruit and vegetable sale and voluntarily reduced its 
claim by such amount, held, that this credit should be allowed__--_- 


REFRIGERATION 


Changing of type of, in car en route as not constituting acceptance of com- 


REHEARING 


DISMISSAL OF PETITION FOR, FOR FAILURE TO INTRODUCE WITNESSES AT 
Prior HEARING 

Where respondent requests reopening of the proceeding for the sub- 

mission of the testimony of its counsel with respect to telephone 

conversations, held, that respondent’s witnesses testified, or could 

have testified, with respect to these same matters at the oral hearing 

and, therefore, the petition should be dismissed______--..._------ 


Request for, denied, as evidence at prior hearing failed to sustain burden 
OF ANI ssi esate eta came ce ane Sasson apna aa a eee ae 


REJECTION OF COMMODITY 


EFFrect oF FaiLure To Noriry SHIPPER OF 
Where the record indicates that respondent-seller tendered to com- 
plainant-purchaser two cars of watermelons which were not up to 
contract specifications, but complainant failed to notify respondent 
of the results of a Federal inspection within an hour after receiving 
verbal or written notice thereof and of complainant’s rejection of 
the melons, it is held that complainant is deemed to have construc- 
tively accepted the shipments, thereby waiving its right to terminate 
the contract for breach of warranty by the shipper but retaining its 
right to claim damages as a result of such breach. It is further held 
that complainant’s refusal to take possession of the watermelons 
after the constructive acceptance constituted a rejection without 
reasonable cause within the meaning of section 2 of the act____---- 
Notice oF REJECTION TRANSMITTED BY CARRIER 
Where buyer rejected carload of tomatoes to carrier who notified seller, 
held, it was immaterial that notice of rejection was transmitted 
through carrier and seller was justified in diverting tomatoes for 
ROG ho nt Sawada keen se anes nl aaeaaae 
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Perishable Agricultural Commodities Act, 1930—Continued 
REJECTION OF COMMODITY—Continued 
JUSTIFICATION OF, BECAUSE OF BREACH OF WARRANTY 
Where complainant sold to respondent a car of U. S. No. 1 cauliflower 
on a delivered basis which was rejected by respondent upon arrival 
because a shipping point inspection showed that some of the cauli- 
flower in the car was only fair and a few heads were of poor quality 
and color, with 15 to 18 percent showing yellowish areas at edges of 
outer leaves and 10 to 12 percent of the heads were spreading 
slightly, it is held, that the shipment would not have graded U. 8. 
No. 1 at shipping point and could not have been U. S. No. 1 on 
arrival at destination, that this breach of the contract constituted a 
violation of the act by complainant, and that respondent was justi- 
fied in rejecting the cauliflower 


Sats of right of, in f.o.b. acceptance final contract 


Lawful rejection because commodity was abnormally deteriorated on ar- 
rival and therefore not in suitable shipping condition____.____._._._-__- 


Lawful rejection because of failure to deliver in accordance with specifica- 


Lawful rejection because of failure to meet. implied warranty that produce 

is suitable for the purpose for which purchased 
Mitigation of damages after 
Reasonable cause shown for 


REJECTION OF CommMopitTy WiTHOUT REASONABLE CAUSE 


If, in the seller’s judgment, the resale can be made to better advantage 
by diverting the car to another market than that at which it was 
rejected, and there is no indication of lack of diligence or bad faith 
in his so doing, the validity of the seller’s action will be upheld and 
the resale price received in the other market may be used as the 
basis for calculating the damages suffered by complainant as the 
result of respondent’s unjustified rejection of the shipment__-----_- 
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231, 234, 375, 530, 591, 701 


Where the buyer of a carload of grapefruit rejected the shipment solely 
on the ground that the fruit did not comply strictly with the con- 
tract specification ‘‘no green,’ but neither alleged nor offered any 
evidence to show that the value of salability of the grapefruit was 
materially affected, it is held, in an action by the seller for damages, 
that the buyer’s rejection was without reasonable cause and in vio- 
lation of section 2 of the act, entitling the seller to reparation _ ---- 

Where complainant-seller sold and shipped to respondent-buyer, f.o.b. 

Arizona shipping point, a car of lettuce grading 86% U.S. No. 1 at 

time of shipment, and respondent rejected the shipment upon arrival 

alleging excessive decay, a destination inspection having disclosed 
the car of lettuce ‘fails to grade U. S. No. 1 account grade defects 

in excess of tolerance, but now contains approximately 80% U. S. 

No. 1 quality 4% decay,” it is held, in an action by complainant for 

the purchase price plus the deficit incurred upon resale of the let- 

tuce, that (1) respondent did not purchase a car of U.S. No. 1 lettuce 
but understood the lettuce was 86% U. 8. No. 1 at time of ship- 
ment; (2) the destination inspection showed little change in the con- 

dition of the lettuce as indicated by shipping point inspection; (3) 

the average 4% decay found at destination is only 2% in excess of 
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Perishable Agricultural Commodities Act, 1930—Continued 
REJECTION OF COMMODITY—Continued 


REJECTION oF CommMopitTy WitHouT REeasonaBLE CausE—Continued Page 
tolerance for decay in U. S. No. 1 lettuce and cannot be considered 
as abnormal deterioration; (4) the evidence indicates complainant 
delivered a car of lettuce which complied with the terms of the con- 
tract; (5) respondent’s rejection thereof was without reasonable 
cause and in violation of the act; and (6) complainant should be 
awarded reparation in the amount of the purchase price plus the 
COROle INSU 00) TORR nooo cn ccna awnsaeudod tamdcouas 1011 
Where complainant sold a carload of lettuce to respondent on an f.o.b. 
basis and the lettuce showed approximately 15% decay upon arrival, 
but the car was delayed 16 hours in transit, the warranty of suitable 
shipping condition cannot be invoked as the produce was not trans- 
ported under novmal travel Gime....... ~~ ose eee esecaes 1100 
Where complainant sold respondent a quantity of beans, samples of 
which were on display, and respondent loaded the beans on a truck 
and transported them from Philadelphia to East Rutherford, New 
Jersey, and later to New York City, but then returned the beans to 
complainant at Philadelphia, and complainant resold the beans, it 
is held, that the original sale of the beans was not a sale by sample 
because the circumstances of the sale do not indicate that such was 
the intention of the parties; respondent’s return of the beans was a 
rejection without reasonable cause; and reparation should be 
awarded complainant for the difference between the contract price 
and the amount realized on Tessie... « <6.cn oe ce cnceedcecenca 1440 
Where complainant sold and shipped to respondent two carloads of 
lettuce which respondent rejected claiming the lettuce was abnor- 
mally deteriorated and not of the grades warranted when shipped, 
and complainant, after attempting to resell, abandoned both car- 
loads to the carrier, held, that respondent failed to prove the lettuce 
was not of the grades certified at shipping point; that one carload 
was abnormally deteriorated and respondent’s rejection thereof was 
with reasonable cause; and that the other carload was not abnor- 
mally deteriorated and, therefore, the rejection was without reason- 
able cause for which complainant should be awarded the purchase 
WNOB: ocodc wae acco see cee So se ce ow ea eee oan eee nea a eee 1435 
Where complainant alleged that it sold a carload of tomatoes to 
respondent but the latter rejected the shipment without reasonable 
cause which resulted in damages to complainant, and where respond- 
ent failed to file an answer, it is held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its rejection of the produce was in 
violation of the act, for which reparation should be awarded com- 
WINN as os ain cee a ce wits een SS ered Saas RA ere a ae 1085 
Where complainant alleges that respondent purchased two carloads of 
peaches and rejected them without reasonable cause, and respondent 
alleges that the peaches were not in suitable shipping condition, held, 
that the peaches were sold to respondent on an f.o.b. basis, that the 
peaches were damaged in transit which is a risk assumed by respond- 
ent, and that complainant should be awarded reparation for the 
difference between the contract prices and the net proceeds received 
from the resale of the rejected peaches-_-_-.-.------------------ 372 
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Perishable Agricultural Commodities Act, 1930—Continued 
REJECTION OF COMMODITY—Continued 


REJECTION oF CommopiTy WitTHouT REASONABLE CausE—Continued Page 
Where complainant contracted to sell respondent a carload of onions 

60 to 70 percent 2 inches and up and respondent rejected the carload i 
shipped which averaged 70 percent 2 inches and up, held, that the 
onions shipped met the size requirements and, therefore, the rejection ‘ 
was without reasonable cause, and complainant is entitled to an 
award of reparation for the difference between the contract price and 
the net proceeds received from the resale of the rejected onions__.. 589 


Where complainant-seller did not represent the location of railroad 
ear, and where 72-hour delay at shipping point not attributed to 
shipper under f.o.b. shipping point contract, held, respondent’s 
rejection of car in transit was without reasonable cause and in viola- 
.tion of section 2 of the act, for which damages should be awarded 
complainant in the amount of the difference between the contract 
price and the net amount realized on resale_-------------------- 204 


Where complainant sold strawberries to respondent and the latter 
refused to accept the produce without reasonable cause thus forcing 
complainant to make a resale of the commodity which resulted in a 
loss, and where respondent failed to file an answer, it is held, that 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
refusal to accept the strawberries is in violation of the act, for which 
reparation should be awarded complainant__...------------------ 994 





















































Where it is alleged that complainant sold two carloads of potatoes to 
respondent and the latter rejected one carload which caused damages 
to complainant in the amount of $144.50, and where respondent 
failed to file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, and 
its rejection of one carload of potatoes was without reasonable 
cause, in violation of the act, and reparation should be awarded 
complainant in the amount of the loss sustained by it-.-.------- 699 


Where it is alleged that complainant sold to respondent a truckload 
of potatoes, but the latter rejected same prior to shipment, and 
where respondent failed to file an answer to the complaint, held, 
respondent’s failure to answer constitutes an admission of the facts 
alleged in the complaint and its rejection of the shipment is a viola- 
tion of section 2 of the act for which reparation, with interest, should 
DO OIREROd COMPISINEN soo 5 5 oss nok oe cose ences aandcccaces 529 


Where it is established that the parties entered into a contract requirng 
the shipment by complainant to respondent of a carload of U.S. No. 1 
watermelons, and where a destination inspection certified that seven 
stacks of fruit at one end of the car fail to grade U.S. No. 1 but that 
the remaining stacks grade U. 8. No. 1 and the entire shipment of 
approximately 35 stacks grades U.S. No. 1, held, that the shipment 
complied with the contract, the rejection thereof was without reason- 
able cause, and respondent-buyer is liable for the loss on resale, or 
$287.82 less $35.05, representing the amount realized on a claim 
against the carrier -- -- ead eadhs dead an ano salilcts earners xa 846 
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Perishable Agricultural Commodities Act, 1930—Continued 
REJECTION OF COMMODITY—Continued 
REJECTION oF ComMopitTy WiTHouT REASONABLE Cause—Continued 


10 A.D. AGRICULTURE DECISIONS 





Where respondent-buyer rejected a carload of Maine potatoes which 
were to be ‘‘diverted” from Boston to Newark, New Jersey, on the 
ground that respondent purchased a rolling car of potatoes and that 
instead of a rolling car complainant-seller shipped a car of potatoes 
from storage in Boston, thus depriving respondent of “fresh pota- 
toes” from ‘‘new stock,” but the documentary evidence failed to 
disclose any reference to a rolling car and a Federal inspection at 
destination showed the potatoes graded U. S. No. 1 and conformed 
to all the specifications of the contract, it is held, that the fact the 
potatoes were shipped out of storage in this case is of no practical 
importance since the potatoes arrived in good condition and met all 
the terms of the contract, that respondent’s rejection of the ship- 
ment was without reasonable cause in violation of section 2 of the 
act, and that, therefore, complainant is entitled to an award of 
VOUGENMON 65 os oc eacdie Seda een coos ease ee ear 


Where respondent purchased a carload of U.S. No. 1 tomatoes from 


complainant on an f.o.b. basis and rejected the tomatoes on 
arrival claiming they were not in suitable shipping condition, held, 
in an action by complainant for the loss sustained on resale of the 
tomatoes, that respondent failed to prove the tomatoes were not in 
suitable shipping condition at the time of shipment, and reparation 
should be awarded complainant for the contract price less the amount 
realized, consisting of the resale net proceeds and a claim paid by the 
COMIN sos a chen sons a caseossecean knancd eas sees sinosaneeesouee 


Where rejection occurred late in the watermelon season and when the 


market was oversupplied, and where complainant unsuccessfully 
attempted to resell the produce for two days subsequent to the rejec- 
tion, held, that disposal of the watermelons by complainant on a 
consignment basis to a dealer who resold them nine days after the 
rejection, was within the scope of a prompt and proper resale, and 
respondent is liable for all losses resulting as direct and natural con- 
sequences of the unlawful rejection-.- ----- sina eaten oh regan angen eer 


Respondent could not reject or rescind the contract as to the second 


car of grapes while it was in transit. While not decisive of the 
question of respondent’s right to reject the car while in transit, the 
fact that the grapes in the second carload conformed to the terms 
of the contract strengthens this conclusion___..__........------ 


REMEDIES 


Election of, by third party to proceed against principal or agent_-_ ----- 


REPARATION 
BreEAcH OF CONTRACT 


Where complainant and respondent entered into a contract whereby 


the latter was to ship cabbage to complainant to be handled on 
consignment and complainant advanced $2,500 to respondent in 
connection therewith, which advance was to be liquidated by deduc- 
tions of $100 on each shipment, and where respondent did not ship 
cabbage as required by the terms of the contract, but shipped com- 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


Breacgu or Contract—Continued 
plainant only two carloads and one truckload of cabbage, held, 
respondent’s failure to make shipments in accordance with the 
terms of the contract is in violation of the act, and complainant is 
entitled to an award of reparation in the amount of the balance due 
on the advance made to respondent_-__-.....------------------- 665 

























































BREACH OF WARRANTY, AS TO QUALITY OF COMMODITY 

Where inspection reports indicate sugar content of cans of frozen 
strawberries only 5 or 6% and the contract of purchase and sale 
called for 20% sugar content, it is held, that respondent breached 
the contract by failing to ship strawberries of warranted quality, 
in violation of section 2 of the act, for which reparation should be 
awarded complainant in the amount of the difference between the 
value of the commodity actually delivered and its value based on the 
contract requirements as to quality _.....................-.-... 394 


Breacu oF WARRANTY AS TO WEIGHT oF CARROTS 
Where evidence shows that the parties entered into a contract for the 
sale by respondent to complainant of 400 “50-pound sacks’”’ of car- 
rots, and the carrots delivered weighed an average of 40.5 pounds 
per sack, it is held, that the term ‘‘50-pound”’ relates to the weight 
of the carrots in each sack, and that complainant is therefore entitled 
to damages for respondent’s breach of warranty__...------------ 210 
Cancellation of contract of purchase and sale_-___--- SO eee eee Oe 1514 
FAILURE TO ACCOUNT 
Where complainant alleged in his complaint that he shipped seven 
truckloads of onions to respondent, one on consignment, two to be 
sold for their joint-account and four of which was sold to respondent 
and the latter admitted the allegations in the complaint but denied 
receiving two shipments, it is held, that since respondent failed 
to introduce evidence showing that complainant failed to deliver 
any of the shipments, respondent’s failure to pay complainant the 
full amount due is a violation of the act for which reparation should 
DO WNTO CONININONG. 5 on Soa wo tcad en acnennanasabeuecses 1448 


FarLure To Account AND Pay 
Where complainant sold and consigned melons and okra to respondent, 
but the latter failed to account and pay for the produce, and failed 
to file an answer, it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to account and pay for the 
produce is in violation of the act, for which reparation should be 
MRRTION COINMIMIDORG. 5 58 canes onaaes cute cunt eucemace nesses 402 
FAILURE TO DELIVER 
Where it is shown that the parties entered into a contract for the sale 
of a truckload of tomatoes by respondent to complainant, but that 
prior to the agreed date for delivery respondent made other dis- 
position of the tomatoes without complainant’s knowledge, consent, 
or authorization, held, respondent’s failure to deliver constitutes a 
violation of the act, for which reparation, with interest, should be 
CINE COU NOE oi noi ccanoeddnt usSueeemicanpenned de 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FarturE To Detiver—Continued 
Where complainant alleged it was damaged as a result of failure to 
respondent to deliver a truckload of potatoes in accordance with a 
contract between the parties, and where respondent failed to file an 
answer, it is held, that respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint and repara- 
tion should be awarded complainant for the damages claimed, repre- 
senting the difference between the contract price and the amount 
paid by complainant for other potatoes purchased in replacement - - - 
Failure to make payments on basis of stipulation settlement___________- 
Failure to pay agreed purchase price and reimburse complainant for the 
advances made to respondent’s trucker.............-.-.-..-.----..- 
FartLurE To Pay Amount ADVANCED 
Where complainant, a broker, negotiated a sale of apples and the 
seller shipped apples, which conformed with the terms of the con- 
tract to the purchaser, and complainant advanced payment to the seller 
for the purchaser, but the purchaser failed to reimburse complainant, 
it is held, the purchaser’s failure to make payment to the complain- 
ant for the sum advanced for its account is a violation of the act for 
which reparation should be awarded complainant____-...-------- 
FaiLURE TO Pay Amount or Dericit 
Where complainant filed a claim for reimbursement of the deficit sus- 
tained in handling a carload of tomatoes for respondent on a con- 
signment basis, and respondent denied liability on the ground that 
complainant had agreed to guarantee freight charges, it is held, that 
the burden of proof is on respondent to show that complainant 
agreed to guarantee freight charges, which burden respondent has 
failed to sustain, and reparation should be awarded complainant 
for the amount 6f the. dene... 6. occ cea ccc ncn aceaas 
FaILuRE TO Pay AMOUNT WRONGFULLY RETAINED 
Where complainants grape growers entered into a written contract 
with respondent for the marketing of the complainants’ grape crop 
by respondent, and in the course of the marketing of this crop, 
respondent charged complainants’account with 7 or 8% commissions 
actually paid out by respondent to eastern receivers for the sale of 
a number of carlots of grapes, and complainants contended that pre- 
vious to the signing of the contract the parties had agreed that the 7 
or 8% commission would be paid to eastern receivers only when sales 
were in quantities of less than carlots, but no such provision was incorpo - 
rated into the final integrated contract, in a suit by complainants to 
recover as reparation the amount of complainants funds retained 
by respondent, it is held, that parol evidence is inadmissable to 
modify the written contract and, therefore, complainant is entitled 
to an award of reparation in the amount retained by respondent _- - 
FaILuRE TO Pay BALANCE ON ADVANCE 
Where complainant sought to recover the balance alleged to be due 
on an advance to respondent, in connection with a contract for 
shipments of cabbage for handling on consignment, and where 
respondent failed to file an answer, it is held, respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the 
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complaint, and his failure to repay the balance of the advance is in 
violation of the act, for which complainant should be awarded 
Wee SS oe oe ea ee Seu nase rae wee 


FAILURE TO Pay BALANCE OF NET PROCEEDS 


Where complainant alleged that it consigned to respondent two truck- 
loads of apples to be sold for complainant’s account but respondent 
failed to pay complainant promptly the full amount of the net pro- 
ceeds realized, and where respondent failed to file an answer, held, 
his failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and his failure 
to pay is a violation of the act for which reparation should be 
MUI TT RN io re id a Sil 

Where it is alleged that complainant shipped a truckload of mixed 
vegetables to respondent for sale on consignment for complainant’s 
account, respondent received and sold the vegetables, and rendered 
an account sales and remitted part of the proceeds of sale, but failed 
to pay the balance, and where respondent failed to file an answer to 
the complaint, held, respondent’s failure to answer constitutes an ad- 
mission of the facts alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the balance of the net proceeds 
received from the consignment sales is a violation of section 2 of the 
act, for which reparation with interest should be awarded com- 
SONI ate rp Each re ca dela 


FaILuRE To Pay BALANCE OF PURCHASE PRICE 


Where a new contract was agreed to only on the condition that the 
melons were not found to grade U. S. No. 1 at Chicago, and where 
the Chicago inspection certificate found that the melons graded 
U.S. No. 1, the condition precedent to the novation did not occur, 
and the seller is not bound by the terms of the novation; hence com- 
plainant-seller is entitled, under the original contract to an award of 
reparation in the amount of the balance of the purchase price agreed 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 
Fatture To Pay BALANCE oN ADVANCE—Continued 


Page 


666 


1432 


1259 


MEOW COON AUN ORION. oan cccccus a neeccecue anes 721, 991, 1096 


Where complainant alleged that it sold fruits and vegetables to 
respondent but that the latter failed to pay the balance of the pur- 
chase price, and-where respondent failed to file an answer, it is held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and his failure to pay the balance of 
the purchase price is a violation of the act for which reparation 
enoula He Awarded COmpiamalt. . - . . ic cnc cneancue 

Where complainant sold bananas to respondent, and respondent ac- 
cepted the delivery, paid part of the agreed purchase price and failed 
to show the extent of damages caused by a breach of warranty as to 
size, reparation should be awarded to complainant for the balance of 
Tee BlISSG VT08 Gr Ge DAMES. . 58 ao en ole cece ckckicanesne 

Where complainant alleged a sale of potatoes to responde nt and failure 

of the latter to pay the full purchase price, and where respondent 

failed to file an answer, it is held, respondent’s failure to answer con- 
stitutes an admission of the facts alleged in the complaint, and his 
failure to pay the balance of the purchase price is a violation of the 
act for which reparation should be awarded complainant--_-__..---- 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 
FaILurE To Pay BALANCE oF Purcuase Price—Continued Page 
Where complainant alleged that he sold and delivered oranges and 
tangerines to respondent and the latter failed to pay the full purchase 
for the produce, and where respondent failed to file an answer, it is 
held, respondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint, and his failure to pay the agreed 
purchase price is a violation of the act, for which complainant should 
DG SWONCIEE TODRIATION. .< - o8  e omcdne cacuanwecenode seen 874 
Where complainant alleged that it sold prunes, peaches and tomatoes 
to respondent and that the latter paid only part of the purchase 
price, and where respondent failed to file an answer to the complaint, 
held, respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and his failure to pay the full 
purchase price is a violation of the act for which complainant should 
RG: RWORGOR TONRERNOG 88.6 oo 5 eon eae a ee eae 
Where complainant alleged that it sold to respondent four loads of 
potatoes and onions, but the latter failed to pay the full purchase 
price, and where respondent failed to file an answer, held, respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the full purchase 
price is in violation of the act for which reparation should be awarded 


CONRAN ae een eocawas aaa naa eas eae e eee 
Where complainant alleged that it sold to respondent two truckloads 
of fresh fruit and vegetables, but the latter failed to pay the full 
purchase prices, and where respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and a waiver of oral hearing, and its 
failure to pay the full purchase prices is in violation of the act for 
which reparation should be awarded complainant__.____________- 1461 
Where complainant alleged that respondent purchased a truckload of 
cucumbers and paid part of the purchase price but failed to pay the 
balance due, and where respondent did not file an answer constitutes 
an admission of the facts alleged in the complaint, and respondent’s 
failure to pay the full purchase price is a violation of the act, for 
which complainant should be awarded reparation________.______- 517 
Where complainant seeks to recover balance of purchase price of car- 
load of grapes sold and shipped to respondent who claims that the 
grapes were not of the grade warranted, U. S. No. 1 when shipped, 
and that it sustained damages through relying on the erroneous 
shipping date stated in complainant’s invoice, held, that since the 
grapes were in accordance with the contract and the broker notified 
respondent of the correct shipping date prior to its receipt of the 
invoice, reparation should be awarded complainant for the balance 
OL The DUEGNENO BICC goo panic wunareaedqucesoduecuaawacer ant 
Where complainant sold to respondent a truckload of tomatoes but the 
latter failed to pay the balance of the purchase price, and failed to file 
an answer to the complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint, 
and its failure to pay the balance of the purchase price is a viola- 
tion of the act, for which reparation should be awarded complainant. 537 
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Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 


FarILurE To Pay BALANCE oF PurcHasE Price—Continued Page 
Where complainant sold three truckloads of potatoes to respondent 
but the latter has not paid the balance due on the agreed purchase 
prices and failed to file an answer, held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of hearing, and its failure to pay the balance of 
purchase price is a violation of the act, for which reparation should 
Ret POIIIIING seca nc eneaceeaus 1125 


Where complainant sold two truckloads of potatoes to respondent but 
the latter did not pay the full purchase prices therefor, and respon- 
dent failed to file an answer, it is held, that respondent’s failure to 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to pay the 
balance of the purchase price is in violation of the act, for which 
complainant should be awarded reparation.-..._-.------------- 410 


Where complainant sold two truckloads of potatoes to respondent 
but the latter failed to pay the full amount of the agreed purchase 
prices, together with an advance in connection therewith, and 
complainant was charged a protest fee on respondent’s bad check 
given in payment for the produce, and respondent failed to file an 
answer to the complaint, it is held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and his failure to make prompt payment 
is in violation of section 2 of the act, for which reparation should 
be awarded complainant in the amount of the balance due on the 
agreed purchase prices, plus the amount of the advance and the 
PRON O NE NOING. 25 os ato cknceeenncene ove ete necces 69 
Where it is alleged that complainant sold peaches to respondent but 
that the latter did not pay the full purchase price, and where res- 
pondent failed to file an answer to the complaint, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the full purchase price is a violation of the act, for which complainant 
enould be awarded reparation. _...- 24.26.6522 once ccc eese 95 


Where it is alleged'that complainant’s testate delivered to respondent 
a truckload of apples which respondent graded and accepted, but 
that the latter has paid only a part of the agreed purchase price and 
has failed and refused to pay the balance, and where respondent has 
not filed an answer, it is held that respondent’s failure to answer 
constitutes an admission of the facts alleged in the complaint, and its 
failure to pay the balance of the purchase price is a violation of 
section 2 of the act for which reparation, with interest, should be 
MMU SOMME G So ccna caine kee aganamauee aduuwawe maw : 55 

Where respondent alleged, as a defense to a complaint against it to 

recover the unpaid balance of the purchase price of a shipment of 

potatoes, that it suffered damages due to delay in delivery caused 
by overloading, it is held, that since respondent failed to support 
its defense, complainant is entitled to an award of reparation in the 
amount of the unpaid balance of the purchase price___-.--------- 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 
FaILurE TO Pay BROKERAGE Page 
Page : Where complainant alleged it was employed as broker by respondent 
who failed to pay the usual brokerage of 3 percent, and respondent 
claims complainant merely introduced him to buyer and further that 
rate of brokerage in cost plus contracts such as entered with buyer 
is only 1 percent, held, that the evidence establishes complainant 
was respondent’s broker and that it is entitled to recover as repara- 
tion brokerage at the rate of 3 percent. -___._.----------------- 1520 
125 Where complainant, acting as a broker, sold eight carloads of fruits 
and vegetables for respondent who has failed to pay complainant for 
this service and has failed to answer the complaint, held, respon- 
dent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and its failure 
to pay complainant the reasonable value for its services is a violation 
of section 2 of the act for which reparation should be awarded com- 
10 WIMNAUE oes eee euene dee cee tee sone 1237, 1478 
Where complainant alleged that respondent failed to pay brokerage 
fees earned by complainant in the negotiation of contracts for the 
sale of watermelons, and where respondent failed to file an answer, 
it is held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and his failure to pay 
the brokerage fees is in violation of the act, for which reparation 
should be awarded complainant. . 2... ....... 22 6ccn onc ec ccc ce 997 
Where complainant negotiates the sale of watermelons on behalf of 
respondent and within the authority authorized by respondent, 
complainant is entitled to the agreed brokerage, notwithstanding 
that many of the melons were rejected subsequently by the pur- 
chasers, provided however, that there is no express agreement to 


° {tie Ono ss 5 sess os ce tnige eee ea eee 82 
Where principal failed to sustain burden of proof as the broker’s neg- 
ligence in negotiating contract on principal’s behalf, held, principals 
liable for brokerage commissions earned by broker in negotiating 
GS CONGRROR ois 5 isa oc coennd ee ake nn Are eee ee ae 379 
Failure to pay deficit incurred on resale............---.-.----------.- 1015 
FaILure To Pay Dericit oN CONSIGNMENT 
5 Where complainant sustained a deficit on a carload of potatoes handled 
for respondent on a consignment basis and respondent refused to 
reimburse complainant for the deficit, held, failure to pay the deficit 
sustained is a violation of the act, for which reparation should be 
Swarded Conmmigiien’. 206.55 ous cccawtccncw cecncceasadteawdaed 887 
FatILurE To Pay Excess CHARGE FOR IcING 
Where respondent charged complainant an amount in excess of the 
actual cost of icing, held, that reparation should be awarded com- 
plainant the additional amount paid_-_-....-.------------------- 414 
) Faiuure To Pay on Joint AccouNT 


Where complainant alleged that respondent failed to pay its share of 
the loss suffered in connection with the sale of grapes on a joint ac- 
count basis, and where respondent failed to file an answer, it is held, res- 
spondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay its share of the deficit is a violation of the act for which 
reparation should be awarded complainant- -- ------------------ 1354, 





Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 
FaILureE To Pay on Joint Account—Continued 




























































Where it is alleged that complainant shipped a truckload of potatoes 
to respondent and the latter sold them on a joint account basis but 
failed to pay complainant, and where respondent failed to file an 
answer, held, his failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to make payment is in violation of the act, for which re- 
paration should be awarded complainant ---_-.---.-.-.---------- 

Where the parties entered into a joint account agreement, complain- 
ant paid $1,322.82 to a third party in connection with three car- 
loads of celery handled by the joint account partners, and respond- 
ent refused to contribute one-half the amount paid by complainant, 
held, respondent’s failure to contribute half the amount paid by com- 
plainant is a violation of the act, for which reparation with interest 
snould be. awarced complamant._ ... ~~. - 2-2-2 se csscccn ce 


FalLuRKE TO Pay Loss SusTAINED ON RESALE OF COMMODITY 


Where on the day following sale and delivery of a number of lugs of 
grapes to complainant-seller without the latter’s assent, and upon 
resale by complainant it sustained a loss, held, respondent’s failure 
to pay complainant the difference between the amount of the pur- 
chase price and the proceeds realized on the resale is a violation 
of the act, for which reparation should be awarded complainant_ -- 


FariLturE To Pay Mutua SETTLEMENT OF DISPI'TE 


Where the parties mutually agreed that respondent would pay com- 
plainant $1,812.45 for respondent’s failure to deliver 400 cartons of 
frozen apricots under contract of sale, and complainant seeks re- 
covery of this agreed amount and also $30, the additional cost 
claimed by complainant to have been incurred in purchasing replace- 
ments, held, that since the controversy over the non-delivery was 
mutually settled by the parties, complainant is not entitled to the 
claim of $30 but is entitled to reparation for the amount agreed upon_ 


FaILurRE TO Pay Net PRoceEEps 


Where complainant alleged in its complaint that it consigned to re- 
spondent a truckload of cabbage and cauliflower to be sold for com- 
plainant’s account, but that respondent failed to pay the balance of 
the net proceeds realized from the sale of the commodity, and where 
respondent failed to file an answer to the complaint, it is held, that 
his failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the balance of the net proceeds is a violation of the act for which 
reparation should be awarded complainant____-.---------------- 


Where complainant alleged the consignment of three truckloads of pro- 
uce to respondent and failure of the latter to remit the net proceeds 
realized, and where respondent did not file an answer, it is held, 
that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, 
and its failure to remit the net proceeds of the consigned shipments 

is in violation of the act, for which reparation should be awarded 

IRI ic cts See ee ae a err Metre en hea ae 
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Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 


FatLurE To Pay Net Proceeps—Continued 
Where complainant consigned to respondent 400 bags of yellow onions, 
and the latter received, accepted, and sold the onions, but failed to 
pay complainant the net proceeds, and failed to answer the com- 
plaint, held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and its failure to 
pay complainant the net proceeds is a violation of the act, for 
which reparation should be awarded complainant_------_-----__- 


Where complainant shipped potatoes and apples to respondent on con- 
signment to be sold for the former’s account. but respondent failed to 
pay complainant the net proceeds and failed to file an answer, it is 
held, respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the net proceeds realized on the sale of 
the produce is in violation of the act, for which reparation should 
De SwaIGed COMPIMIUERE: « .. . 2. ence ese iokncnewsansaues 

Where respondent sold cantaloups for complainant’s account but failed 
to pay complainant the net proceeds and failed to file an answer, it 
is held, that respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and its failure to pay 
complainant the net proceeds is a violation of section 2 of the act, 
for which reparation should be awarded complainant______._._--_- 

Where respondent-buyer rejected a shipment of cauliflower because 
of condition and the evidence showed that complainant-seller au- 
thorized the broker to make a new arrangement with the buyer to 
handle the shipment, that the broker made a new agreement with 
the buyer on complainant’s behalf whereby the buyer would handle 
the cauliflower for the seller’s account, that the net proceeds from 
the sale of the cauliflower were subsequently tendered to the seller 
by the buyer, but the seller refused the amount tendered and sued 
for the original purchase price, it is held, that, under the new agree- 
ment entered into by the parties, the seller is entitled to an award 
of reparation only, in the amount of the net proceeds of the sale_-_-- 


Where complainant consigned to respondent five truckloads of pota- 
toes to be sold for complainant’s account, and respondent sold the 
potatoes but failed to pay complainant the net proceeds and failed to 
answer the complaint, held, that respondent’s failure to file an an- 
swer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to pay complainant the 
net proceeds is a violation of the act, for which reparation should be 
RWGRCET COINNAINGI, 28 - So nn ooo cree ee otacna senate 


FarLure To Pay Net Procereps oN RESALE, 

Where in a reparation proceeding complainant sought to recover the 
contract price of a carload of potatoes sold to respondent, and where 
the contract was subsequently modified to provide that respondent 
handle the shipment for complainant’s account, held, respondent was 
only liable for the net proceeds on resale____.-....-------------- 
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Where complainant sent baskets to California to be used in shipping 
the apples in excess of the requirements and respondent-agent with 
complainant’s consent took charge of the disposition of the 1,232 
remaining baskets and sold them for 25 cents each, held, 25 cents 
shall be considered the fair market price of such baskets in the ab- 
sence of a showing of negligence and respondent-agent is responsible 
for the proceeds of sale, while respondent-seller not having taken 
charge of the baskets, should suffer no liability_._........._-.___- 


FaiLureE To Pay PurcHaseE PrRIcrE 


Where the evidence shows that complainant sold and delivered one 
truckload of ‘‘unclassified’’ Elberta peaches to respondent, that the 
peaches were inspected and accepted by respondent at shipping 
point, that respondent has failed to pay the agreed purchase price, 
and respondent alleged that complainant’s broker guaranteed the 
peaches against defects but that the peaches delivered were defective, 
and the evidence fails to support such allegations, held, respondent’s 
failure to pay the purchase price is a violation of the act for which 
reparation with interest should be awarded complainant-__-_-______- 


Where it is alleged that complainant delivered a carload of U.S. No. 1 
green cabbage to respondent in accordance with the requirements of 
a contract entered into between the parties, and that the latter ac- 
cepted the cabbage but failed to pay the purchase price therefor, and 
where respondent failed to file an answer to the complaint, held, 
respondent’s failure to answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and his failure 
to pay the purchase price is a violation of section 2 of the act for 
which reparation, with interest, should be awarded complainant __ 
In the light of the signed delivery slip and in the absence of proof by 
respondent that the bananas delivered were not in conformity with 
terms of the contract or that a price adjustment was agreed to by 
complainant, failure by respondent to pay the full purchase price of 
the bananas is a violation of section 2 of the act, for which complain- 
ant is entitled to an award of reparation._.__...._..-.----------- 
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1015, 1104, 1137, 1155, 1281, 1438 


In suit by complainant to recover damages resulting from respondent’s 
rejection of a carload of lettuce and the purchase price of a carload of 
carrots, wherein respondent alleged the lettuce was not in suitable 
shipping condition, but admitted liability for the carrots, held, that 
since the lettuce was abnormally deteriorated on arrival the rejection 
was not without reasonable cause, and reparation should be awarded 
complainant for the purchase price of the carrots________-------- 

Where it is alleged that complainant sold a carload of bananas to re- 
spondent, but that the latter has not paid the agreed purchase price, 
and where respondent failed to fiie an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the agreed purchase price is in violation of the act, for 

which reparation should be awarded complainant_---..-.-------- 
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FaiLure To Pay Purcuase Price—Continued 
Where it is alleged that complainant sold a carload of potatoes to re- 


10 A.D. AGRICULTURE DECISIONS 


spondent, but that the latter failed to pay the agreed purchase price, 
and where respondent failed to file an answer to the complaint, it 
is held, that his failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to pay the purchase prices is a violation of the act, for 
which reparation should be awarded complainant_-_---_.____--__- 


Where it is alleged that complainant sold and delivered two truckloads 


of potatoes to respondent in accordance with a contract entered into 
between the parties and the latter received and accepted the potatoes 
but failed to pay the purchase price therefor, and where respondent 
failed to file an answer to the complaint, held, his failure to answer 
constitutes an admission of the facts alleged in the complaint, and 
a waiver of oral hearing, and his failure to pay the purchase price 
is a violation of the act for which reparation, with interest, should 
lie awarded CamnanIG: 3. oo cee En oe oe oes 


’ 


Where it is alleged that complainant sold and delivered to respondent 


two truckloads of oranges meeting contract requirements but that 
respondent has failed to pay the purchase price therefor, and where 
respondent failed, after written notice, to file an answer to the formal 
complaint, held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and a waiver of 
oral hearing, and respondent’s failure to pay the purchase is a viola- 
tion of section 2 of the act for which reparation, with interest, should 
be awarded cemnininaiihe... . 6652 oooh cco vices ae ee eee 


Where it is alleged that complainant sold fruit and vegetables to 


respondent but the latter failed to pay the agreed purchase prices, 
and where respondent did not file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and its failure to pay 
the agreed purchase prices is a violation of the act, for which repa- 
ration should be awarded complainant. ------------------------- 


Where it is alleged that complainant sold onions to respondent and 


the latter has not paid the purchase price, and where respondent 
failed to file an answer which constitutes an admission of the facts 
alleged in the complaint, it is held, respondent’s failure to pay pur- 
chase price is a violation of the act, for which complainant should 
be awarded reparstion....- <2. 5 6a eee dese pen eden ees 


Where it is alleged that complainant sold oranges and grapefruit to 


respondent and that the latter failed to pay the agreed purchase 
price, and where respondent failed to file an answer to the com- 
plaint, it is held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and his failure to 
pay the purchase price is in violation of the act, for which repara- 
tion should be awarded complainant- --_------------------------ 
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Perishable Agricultural Commodities Act, 1930—Continued 






REPARATION—Continued 


FaiturE To Pay PurcuasE Price—Continued 
Where it is alleged that complainant sold oranges and grapefruit to 
respondent, but that the latter failed to pay the agreed purchase 
prices, and where respondent failed to file an answer to the com- 
plaint, held, respondent’s failure to answer the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to pay the agreed prices is in ; 
violation of the act, for which complainant should be awarded 
I ae ose ec aad eee ia en cere ea baa ene 653 
_ Where it is alleged that complainant sold a truckload of potatoes to 
respondent but that the latter failed to pay the agreed purchase 
price, and where respondent failed to file an answer, held, respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and his fail- j 
ure to pay the agreed purchase price is in violation of section 2 of 
the act, for which complainant should be awarded reparation - - - -_ 53 
Where complainant alleged failure of respondent to pay the contract 
price of two carloads of U.S. No. 1 green cabbage sold to and ac- 
cepted by respondent, and where the latter failed to file an answer, 
held, respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, I 
and its failure to pay the agreed price is a violation of section 2 of 
the act, for which reparation should be awarded complainant - - - -- 673 
Where complainant alleged failure of the respondent to pay the pur- 
chase price of a carload of tomatoes sold to respondent and accepted 
by it, and respondent failed to file an answer to the complaint, it is held 
that respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and re- 
pondent’s failure to pay the purchase price of the tomatoes is a 
violation of section 2 of the act for which reparation should be 
ONE MOINMIUNENG 65 coca ion mos cacban casoeweccatadae ow 1561 
Where complainant alleged failure of respondent to pay the purchase 
price of a truckload of peaches sold to respondent and accepted by 
it, and respondent failed to file an answer to the complaint, held, 
that respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
its failure to pay the purchase price of the peaches is a violation of 
section 2 of the act for which reparation should be awarded com- 
ON a Soca ah eee Sy pe tales 1262 


Where complainant alleged the sale of a carload of potatoes to re- 
spondent and failure of the latter to pay the purchase price, and 
where respondent did not file an answer, it is held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the purchase price is in violation of the act, for which reparation 
should be awarded complainant... ...................-......... 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 
Farture To Pay Purcuase Price—Continued Page 
Where complainant alleged the sale and delivery of a truckload of 
tomatoes to respondent and failure of the latter to pay the pur- 
chase price, and where respondent did not file an answer, it is held, 
that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, 
and his failure to pay the purchase price is in violation of the act, 
for which reparation should be awarded complainant____--._---_-_- 1549 
Where complainant alleged a sale of potatoes and rutabagas to re- 
pondent and that respondent failed to pay the agreed purchase price 
and where respondent failed to file an answer, it is held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint, and complainant’s failure to pay the agreed pur- 
chase price is in violation of the act, for which reparation should 
he awarded te compianant. «4 6 onion cee ne cot aek eases 161 
Where complainant alleged the sale of two shipments of potatoes to 
respondent and failure of the latter to pay the purchase prices as 
reduced by an allowance, and where respondent did not file an an- 
swer, held, that respondent’s failure to file an answer constitutes a 
waiver of hearing and an admission of the facts alleged in the com- 
plaint, and respondent’s failure to pay the purchase prices is in 
violation of the act, for which reparation should be awarded com- 
TIN I  cis esancra eee aoe as aes Bere ee a Ser Pea 1269 
Where complainant alleged that it sold a carload of potatoes to re- 
spondent and that the latter has not paid the purchase price, and 
where respondent failed to file an answer, it is held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the purchase price is a violation of the act for which reparation 
should’ be awarded complainant... =~. 5.66n sce ncacadanesesseemes 1350 
Where complainant alleged that it sold citrus fruit to respondent, but 
that the latter failed to pay the full purchase price, and where re- 
spondent failed to file an answer to the complaint, it is held, respond- 
ent’s failure to file an answer constitutes an admission of the facts al- 
leged in the complaint and a waiver of oral hearing, and its failure to 
pay the full purchase price is a violation of the act for which repara- 
tion should be awarded complainant----..-...-.---------------- 1371 
Where complainant alleged that it sold and delivered to respondent a 
truckload of mixed vegetables for which the latter failed to pay, and 
where respondent failed to file an answer, held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the purchase price is a violation of the act for which reparationshould 
De SWERGCG COMDININONG no eta ccnecctmadadaasacnanasaniscauudec 1251 
Where complainant alleged that it sold and delivered to respondent a 
truckload of potatoes and the latter failed to pay the purchase price, 
and where respondent failed to file an answer, it is held, that respond- 
ent’s failure to file an answer constitutes an admission of the facts al- 
leged in the complaint and its failure to pay the contract price is in 
violation of the act, for which reparation should be awarded 
AI 5s ii as a ie ae See ears =e 973 





Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 
FatmtureE To Pay Purcnase Price—Continued 
Where complainant alleged that it sold and delivered to respondent a 
truckload of rutabagas, but the latter failed to pay the purchase 
price, held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and his failure to pay 
the purchase price is a violation of the act for which reparation should 
Eabepenne Co emennG, 505 2 2552 2 dos, os os Sows het 
Where complainant alleged that it sold fruits and vegetables to re- 
spondent and the latter has not paid the purchase price, and where 
respondent failed to file an answer, it is held, his failure to file an 
answer constitutes an admission of the facts alleged in the complaint, 
and his failure to pay the purchase price is a violation of the act, for 
which complainant should be awarded reparation_-_-_------------ 
Where complainant alleged that it sold mixed vegetables to respondent 
but that the latter failed to pay the agreed purchase price, and where 
respondent failed to file an answer to the complaint, it is held, that 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the agreed purchase price is in violation of the act, for 
which complainant should be awarded reparation__-___--.------- 


Where complainant alleged that it sold produce to respondent for an 
agreed purchase price, but that the latter failed to pay for the com- 
modity, and where respondent failed to file an answer to the com- 
plaint, it is held, respondent’s failure to file an answer constitutes an 
an admission of the facts alleged in the complaint, and his failure to 
pay the purchase price is a violation of the act for which complain- 
ant should be awarded reparation.__......------.-------------- 

Where the complaint alleges that it sold a quantity of tomatoes and a 
quantity of celery to respondent at agreed prices, the price of the to- 
matoes being later adjusted to share losses sustained by respondent, 
and that the latter has not paid the amount due on the two trans- 
actions, and where respondent failed to file an answer, it is held, that 
its failure to file an answer constitutes a waiver of hearing and an ad- 
mission of the facts alleged in the complaint, and its failure to pay 
the amount due on the two transactions is in violation of the act for 
which reparation.should be awarded complainant, less a brokerage 
credit admitted by complainant... ...............-.-...---.---.- 

Where complainant alleged that it sold to respondent a truckload of 
oranges and grapefruit, but the latter has not paid the agreed 
purchase price, and where respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay the purchase price is a violation of the act for which 
reparation should be awarded complainant___-_.....-.---------- 

Where complainart alleged that it sold a truckload of fruit to re- 

spondent and the latter failed to pay the full purchase price, and 

where respondent failed to file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the full purchase price is in violation 
of the act, for which reparation should be awarded complainant--- 
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Perishable Agricultural Commodities Act, 1930—Continued 


REPARATION—Continued 


FaiLurE To Pay Purcnase Price—Continued 
Where complainant alleged that he sold two truckloads of bananas to 
respondents but that respondents paid only a part of the purchase 
price of one load, and where respondents failed to file an answer, 
it is held, respondents’ failure to file an answer to the complaints 
constitutes an admission of the facts alleged in the complaints and 
a waiver of oral hearing, and respondents’ failure to pay the full 
purchase prices is in violation of the act for which reparation should 
be awarded complainant in the amount of the unpaid balance___-_- 
Where complainant alleged that it sold watermelons to respondent 
and the latter has not paid the purchase price, and where respond- 
ent failed to file an answer, held, respondent’s failure to file ar 
an answer constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the purchase price is in violation 
of the act, for which reparation should be awarded complainant_ - - 
Where complainant filed a complaint for the recovery of the contract 
price of a truckload of potatoes and respondent admitted liability, 
held, that respondent is obligated to complainant for the contract 
price, and its failure to pay is a violation of the act, for which 
reparation should be awarded complainant___--.---------------- 
Where complainant seeks to recover purchase price of bananas alleg- 
edly sold to respondent on f.o.b. acceptance final basis, and re- 
spordent denies purchasing the bananas and alleges that complainant 
authorized respondent to handle them on consignment, held, that 
the evidence establishes that respondent contracted to purchase 
the bananas f.o.b. acceptance final; that the bananas were in 
conformity with the contract when shipped; and that reparation 
should be awarded complainant for the purchase price___----- === 
Where complainant seeks to recover the purchase price for a truckload 
of potatoes sold to, and taken away, by respondent and the latter 
failed to file an answer to the formal complaint, held, that respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and that its 
failure to make full payment promptly is a violation of section 2 of 
the act for which complainant is entitled to an award of reparation- 
Where complainant-seller delivered to respondent-buyer a carload of 
tomatoes which failed to meet contract requirements as to size, 
respondent accepted the tomatoes and filed a counterclaim for 
breach of warranty, held, respondent’s damages for breach of war- 
ranty of size is the difference between the actual value of the toma- 
toes at the time of delivery by the seller and the value they would 
have had if they had answered to the warranty, that the damages 
are not measured by the amount which respondent was required to 
pay its sub-vendee for breach of a similar warranty as to size, and 
that respondent’s failure to pay the purchase price less damages 
sustained by it for breach of warranty is a violation of the act, for 
which reparation, with interest, should be awarded complainant- -- 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FatLureE To Pay Purcuase Price—Continued Page 
Where complainant sold bananas to respondent and the latter failed 
to pay the purchase price, it is held, respondent’s failure to pay the 
purchase price is in violation of the act for which reparation should 

ie Bente OOMIGINAN | oe 1529 
Where complainant sold beans to respondent but the latter failed to 
pay the purchase price and failed to file an answer, held, respond- 

ent’s failure to file an answer constitutes an admission of the facts ! 














































alleged in the complaint, and its failure to pay the purchase price is 

in violation of the act, for which reparation should be awarded 

RRR oe se ce et Gaye ks cower enone advae es we 1128 F 
Where complainant sold cabbage to respondent and the latter failed t 

to pay the purchase prices and filed an answer admitting the allega- 


tions in the complaint, held, respondent’s failure to pay the purchase i 
prices is in violation of the act for which reparation should be i 
RE OOUNIONG cS 8 bn ec cea camer eee ek ike 1373 

Where complainant sold a carload of potatoes to respondent after : 


inspection thereof by respondent on the track, there is no implied 
warranty of suitable shipping condition and, therefore, respondent’s 
failure to pay the purchase price of the commodity is a violation of 
the act, for which complainant should be awarded reparation _ _ _ __ 405 


Where complainant sold corn and tomatoes to respondent but the 
latter failed to pay the agreed purchase price and failed to file an 
answer, held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the agreed purchase price is in viola- 
tion of the act, for which reparation should be awarded complainant_ 992 
Where complainant sold and delivered three truckloads of potatoes to 
respondent, and the latter received and accepted the potatoes, but 
failed to pay the purchase price, and failed to answer the complaint, 
held, that respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint and a waiver of oral 
hearing, and respondent’s failure to pay complainant the purchase 
price is a violation of the act, for which reparation should be awarded 
RUNNIN co ae ra ree ane ee oa ea oe eee hes ames ce eas 675 
Where complainant sold and delivered to respondent’s agent three 
truckloads of potatoes, and respondent received and accepted said 
potatoes through his agent, but failed to pay the purchase price, 
and failed to answer the complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint, and his failure to pay complainant the purchase price 
is a violation of the act, for which reparation should be awarded 
ARN a an A Fe ar care hate a 712 
Where complainant sold to respondent a shipment of beets and a 
shipment of carrots, but the latter failed to pay the purchase price 
and failed to answer the complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint, and its failure to pay the purchase price is in violation 
of the act for which reparation should be awarded complainant.... 1257 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FaiLurE To Pay Purcaase Price—Continued 
Where complainant sold to respondent four truckloads of mixed fruit 
and vegetables, but the latter failed to pay the purchase price, and 
failed to answer the complaint, held, that respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and its failure to pay the purchase 
price is a violation of the act, for which reparation should be awarded 
COMPIGINAWE ss a ce BSS esd so see a on Seana sete 
Where complainant sold to respondent three truckloads of peaches, 
apples, cucumbers, tomatoes, and blueberries, but respondent failed 
to pay the purchase price and failed to answer the complaint, held, 
that respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the purchase price is a violation of the act, for which 
reparation should be awarded complainant__-....--.------------ 244 
Where complainant sold to respondent two carloads of cabbage, but 
the latter failed to pay the purchase price, and failed to answer the 
complaint, held, that respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, and its failure to pay the purchase price is a violation 
of the act, for which reparation should be awarded complainant... 577 
Where complainant sold three truckloads of bananas to respondent but 
the latter failed to pay the purchase prices, and failed to file an 
answer, held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and respondent’s failure to pay the purchase prices is in 
violation of the act for which reparation should be awarded com- 
NUN ae srs dhe ring are a se ee ea eae a ee 
Where complainant sold three truckloads of onions to respondent but 
the latter failed to pay the agreed purchase prices and failed to file 
an answer, held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the full purchase prices is in violation 
of the act, for which reparation should be awarded complainant... 1132 
Where complainant sold tomatoes to respondent, but the latter failed 
to pay the agreed purchase prices and failed to file an answer, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay the full purchase prices is in violation of the act, for 
which complainant is entitled to an award of reparation. _-.------ 1130 
Where complainant sold tomatoes to respondent, which were accepted 
by the latter upon delivery for which it has not paid the purchase 
prices, but alleged as an affirmative defense that complainant released 
the tomatoes to respondent to be sold to the best advantage, it is held, 
the burden was on respondent to establish the new contract, and, 
since the only evidence that there was a release is respondent’s 
allegation and it failed to file an answering statement of facts, there 
is an insufficient basis in the record for finding that there was a new 
agreement, and complainant should be awarded reparation in the 
Smnount of the DUIGNASD THIEN. 5-5 c oosointienccasxcnscceaeas 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FatLure To Pay Purcuase Price—Continued Page 
Where complainant sold a truckload of oranges to respondent and the 
latter has not paid the purchase price, and failed to file an answer, 
held, respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to pay the purchase price is a violation of the act for which 
reparation should be awarded complainant-_.-...-..-----------_- 519 
Where complainant sold a truckload of peppers to respondent, but the 
latter failed to pay the full purchase price, and failed to file an answer 
it is held, respondent’s failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint, and its failure to pay the 
full purchase price is in violation of the act, for which reparation 
should be awarded complainant..........................-.-..- 391 
Where complainant sold a truckload of potatoes to respondent, but 
the latter has not paid the purchase price and failed to file an answer 
to the complaint, it is held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and his failure to pay the agreed purchase 
price is in violation of the act, for which reparation should be awarded 
OOmauntteiiy 2 oe ae ee ee eeee eee aceee a 1151 
Where complainant sold watermelons to respondent, and the water- 
melons which conformed with the terms of the contract, were loaded 
on the truck of respondent’s purchaser, but respondent failed to pay 
the purchase price, held, its failure to pay is a violation of the act 
and complainant is entitled to an award of reparation in the amount 
Ee OE INR a es oe ae ane eee deadpan eceeuee we 1384 
Where respondent-buyer contends that complainant-seller warranted 
a carload of potatoes purchased by respondent from complainant to 
be 85 to 90 percent U. S. No. 1, which was denied by complainant, 
and neither complainant’s confirming wire nor the invoice contained 
any reference to grade, but designated the potatoes by brand name 
only, it is held, that the sale was by description and that no war- 
ranty as to grade was given, that respondent’s failure to pay the pur- 
chase price for the potatoes was a violation of section 2 of the act, 
for which complainant should be awarded reparation______-_._._- 24 


Where respondent as a defense to a claim for the purchase price of a 
carload of tomatoes alleged that complainant, in violation of the 
terms of the contract, shipped tomatoes which arrived in a state of 
abnormal deterioration, held, since respondent failed to sustain its 
burden of proof, it is liable for the full purchase price of the ship- 
RN eo ee es ies ere Aaa a he wae eae cea a ae ean a ne wees ian 594 
Where respondent purchased and accepted delivery of two truckloads 
of tomatoes but failed to pay the purchase prices for them and has 
failed to answer the complaint, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the com- 
laint and a waiver of oral hearing, and his failure to pay the com- 
plainant the agreed purchase prices is a violation of section 2 of the 
act for which reparation should be awarded complainant......... 1234 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


Fai.ture to Pay Purcuase Price—Continued Page 
Where respondent purchased a truckload of bananas, after inspection, 
from complainant’s assignor, took delivery of the bananas and gave 
its check for the full purchase price, but subsequently stopped pay- 
ment on the check, and where respondent failed to file an answer to 
the complaint, it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
519 waiver of oral hearing, and its failure to pay the contract price, plus 
protest charges on the check, is in violation of the act, for which 
reparation should be awarded complainant_-_-_.-...------------- 976 
Where respondent purchased a truckload of onions after inspection 
and gave his check for the full purchase price but the check was re- 
turned unpaid for insufficient funds, reparation should be awarded 
391 for the full purchase price regardless of any subsequent deteriora- 
tion of the onions since there is no warranty of suitable shipping 
condition im such GOI > cos. Sok Son 3 a eee eeeaees 864 
Where respondent, in a reparation proceeding brought to recover the 
purchase price of a truckload of mixed fruits and vegetables, defended 
on the ground that complainant-seller had made slanderous state- 
ments to another dealer to the effect that respondent had stolen the 
151 truckload involved, which slanderous statements resulted in a con- 
siderable loss to respondent, held, although, at best, respondent 
would have a countercomplaint based upon the alleged slander, the 
latter constitutes no defense in this proceeding, and even if asserted 
as a countercomplaint, would not come within the jurisdictional 
BGCURRG RGAE CU CARs Na ie OS re a oh wl erat oo ig 843 
384 Where respondents were notified of the arrival of a shipment of apples 
purchased from complainant and promptly examined the shipment 
but did not order federal inspection within 24 hours and gave no 
notice of rejection until more than 53 hours had elapsed, held, 
respondents must be deemed to have accepted the shipment under 
the regulations under the act and thereby become liable for the 
agreed purchase price, subject to any claim for damages they might 
have against complainant for faiture of the apples to meet require- 
ODES 08 SRO CONNTONE. «ou oct ae aoe nauaeeseaseeuneeeeae 691 
Where it is shown that a number of producers sold various quantities 
of peaches to respondent, that peaches meeting contract require- 
ments were delivered to and accepted by respondent, but that the 
latter has failed to pay the purchase prices therefor, and it is shown 
that the producers’ claims had been assigned to complainant, held, 
respondent’s failure to pay the purchase prices constitutes violations 
of the act for which reparation should be awarded complainant.__. 1525 


FAaILuRE TO Pay FOR REIMBURSEMENT AND COMPENSATION 

Where complainant, acting as respondent’s agent, purchased at auction 
and delivered to respondent 441 boxes of Italian lemons, and the 
lemons were found to contain 5 percent Blue Mold Rot at destination 
the day after arrival, held, such decay does not indicate that com- 
plainant failed to use due care in making the purchase for respond- 
dent, and therefore complainant is entitled to recover from respond- 
dent the purchase price paid on respondent’s account, cartage fees 
paid, and his agreed compensation for his services_-.......------ 686 


Page 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 


FaILurE TO Pay UNDISPUTED AMOUNT 













Where respondent admitted liability to complainant for one-half of 
loss sustained in joint venture but denied liability for additional 
amount claimed by complainant and complainant requested that 
an order be issued for the undisputed amount and the balance of 
its claim be dismissed, held, that reparation should be awarded 
to complainant for one-half of the loss admittedly due and the 
balance of the complaint should be dismissed___.____._.._-..__-__- 


FAILURE TO Pay UNUSED ADVANCE 


Where complainant contracted to purchase from respondent 15,000 
boxes of apples, 2% inch and up, free of scale, for export and ad- 
vanced money for which it would be credited at the rate of $1 per 
box, and respondent shipped only 1505 boxes, held, that the apples 
were to come from respondent’s orchards, that respondent’s failure 
to ship the balance of the apples was excused by hail damage, 
presence of scale or lack of specified size, and that reparation should 
be awarded complainant for the balance of the unused advance, less 
an amount admittedly due and owing respondent in connection 
wit @ Consignment Wansnoevion...... 2-5. 5 be ee ot oe cut 


FAILURE TO REIMBURSE FOR ADVANCE AND TELEPHONE CALL 


Where complainant advanced a sum of money to respondent’s agent 
and the latter placed a telephone call on respondent’s telephone, in 
transacting the purchase of potatoes, and respondent authorized 
the agent to incur these expenses, and agreed to reimburse complain- 
ant for these items, but failed to reimburse complainant, held, that 
respondent’s failure to repay complainant the amount of the advance 
and telephone bill is a violation of the act, for which reparation 
should be awarded complainant in the amount of the advance and 
TD lee re er ee aoe ee ees ee Vest ea ane ae 


Failure to reimburse for one-half the net amount of damages sustained 
in connection with joint-account transaction. __.....---------------- 


FaILuRE TO REMIT BALANCE OF PROCEEDS 


_Where it is alleged that complainant shipped four designated mixed 
lots of fruit and vegetables to respondent for sale on consignment 
for complainant’s account, produce was received and sold by respond- 
ent and accountings rendered to complainant, and that respondent 
remitted part of the net proceeds of sale to complainant, but has 
failed to pay the balance thereof, and where respondent failed to 
file an answer to the complaint, held, respondent’s failure to answer 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, and his failure to remit the balance of the 
net proceeds received from the consignment sales is a violation of 
section 2 of the act for which reparation, with interest, should be 
SOE RIN os oon oor Ne en tne ka enced aca 

Where complainant alleges that he delivered two truckloads of water- 

melons to respondent for sale on consignment and that the latter sold 

said watermelons rendering accounts sales thereon, but tendered 
worthless checks in settlement of the account and has since failed to 
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Perishable Agricultural Commodities Act, 1930—Continued 
REPARATION—Continued 
Far.ure To Remit BALANCE oF ProceEEDs—Continued 


SDE | 


Validity of seller’s action as based on diligence and good faith in conduct- 


10 A.D. AGRICULTURE DECISIONS 





remit any part of the proceeds, and where respondent failed to file an 
answer, held, respondent’s failure to answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to remit the prozeeds is in violation of the act, for which 
complainant should be awarded reparation_-.--.---------------- 


FAILURE TO RETURN ADVANCE 
Where complainant advanced $2,000 to respondent to assure future 


shipments of peas and lettuce to be handled for account of respondent 
and no shipments were ever made pursuant to the contract, and re- 
spondent repaid $1500 of the amount advanced but withheld $500 
as a set-off for an indebtedness allegedly due respondent from com- 
plainant, it is held, that, since no shipments were made under the 
agreement, respondent is liable to complainant for the remaining 
$500 and complainant should be awarded reparation in that amount, 
the set-off being dissloweds = 22250 ses Senos aensueedouesece 


Where the evidence shows that the parties entered into a joint account 


agreement providing for the purchase by respondent of certain vege- 
tables for delivery to complainant for resale, and that complainant 
advanced $400 to respondent for making the purchase, but respond- 
ent failed either to purchase the vegetables or to return the money 
advanced, held, respondent’s failure either to make the purchases or 
to return the amount advanced is a violation of the act, for which 
reparation, with interest, should be awarded complainant_________ 


REPARATION PROCEEDINGS UNDER ACT 

Inapplicability of state statute of frauds to____.__.._._-.--.---_-__-_- 
REPLACEMENT OF PURCHASE 

Moasine: 00 damaged: Hane OR ooo olsen Secs epee Sea 


RESALE 


DamaGeEs RESULTING FROM 
To prove damages based upon loss of profits on resale, purchaser must 


show damages were within the contemplation of the parties and were 
certain. The fact that buyer was in the business of buying and sell- 
ing perishables was insufficient, in and of itself, to impute notice to 
seller that breach by it would result in loss of profits claimed ~~. __- 


Facts SHowina Prompt AND PROPER RESALE 
Disposal of watermelons by complainant on a consignment basis to 


dealer who resold them 9 days after rejection as within scope of 
PRGINDE ONE DRODEE YORRIO. a5 ois 555 crn anno nnawane eae eae 


Pittston, Pennsylvania, being a relatively small market, complainant 


properly diverted the shipments to the near-by New York market, 
and considering that the car was still rolling towards Pittston on 
September 29, the resale on October 4 was not unduly delayed___- 





1721 


Page 


574 


201 


1020 


62 


902 


848 









































1722 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10A.D. 





Perishable Agricultural Commodities Act, 1930—Continued 
RESCISSION OF CONTRACT 


Errect oF ACCEPTANCE OF RETURN OF GooDs ON Page 
Where buyer accepted the goods back without qualification and with- 
out making it clear that it was receiving them solely to dispose of 
them for the account of the buyer to mitigate the damages, held, the 

seller had assented to the rescission and discharge of the original sale. 1139 


Inconsistency of claim of, where claimant accepted produce____________- 51 


REVOCATION OF LICENSE 


Perpetration of repeated and flagrant violations of act by failure to account 
ern ene gen eats oo os Ooi toe see os sesessecncese 21, 1243 


RISK OF LOSS 


ASSUMPTION OF, BY BUYER 
Risk of loss ordinarily follows title, but if delivery is delayed through 
the fault of, or at the request of, the buyer, risk of loss is his with 
respect to any loss which might not otherwise have occurred- ----_- 1378 


ROLLING ACCEPTANCE FINAL 


RicHTs oF BUYER UNDER TERM OF 

Where respondent-buyer of a carload of celery purchased on the basis 
of “rolling acceptance final’’ defended an action by complainant- 
seller for the purchase price on the ground that the celery received 
did not meet the warranty of merchantability, it is held, that: (1) 
under the term “rolling acceptance final” the buyer surrenders his 
right to reject the produce on arrival and loses protection of the 
warranty of suitable shipping condition; (2) the buyer does not for- 
feit his right to recover damages sustained as a result of seller’s 
failure to comply with other material provisions of the agreement, 
including a breach of implied warranty of merchantability at the 
time of sale; (3) the buyer’s right to recover damages in such cases is 
conditioned upon his having accepted the shipment; and (4) it is 
not required that the buyer must have paid for the shipment in order 
to have his damages set off against the purchase price__.___._____- 1107 


Lack or Ricut To REJECT UNDER TERM OF 
Under term, the buyer surrenders his right to reject the produce on 
arrival and loses protection of the warranty of suitable shipping 
Wn noo oni oceaman aie tan eh ees wsicamemaewe eee 1111 
Ricut TO DAMAGE UNDER TERM OF 
Under term rolling acceptance final the buyer’s right to damages is 
conditioned upon his having accepted the shipment_-_-__.-.----_-- 1111 
Under term, it is not required that buyer must have paid for the 
shipment in order to have his damages set off against purchase 


IR eS sok cars ao eos os Maa UE ea i LES We wea a 1111 
ROLLING CAR 
Effect of failure to show any reference to_-__.-.-.--------------------- 180 
III 2 oe SOS 5 ca whee aesivae ce eeleeinds 68 


ROLLING TRUCK 


‘een Dot Gitinguished from TONING OOF... ..2ccccnncncnnscescavcusune 
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Perishable Agricultural Commodities Act, 1930—Continued 
SALE AFTER INSPECTION 


EFFECT OF, ON QUESTION OF EXISTENCE OF IMPLIED WARRANTY Page 
In a sale after inspection there exists no implied warranty as to quality 
CU is 6s ca ee ee a eG tg a ee ee 240 
SALE BY BRAND OR DESCRIPTION 
Implied warranty of merchantability of produce__...-..-.---.--------- 27 
SELLER’S WIRED CONFIRMATION 
Wllect OF faane: te GION Wis ws oss dee cdennseneduresiicweuwasgs 991 
SET-OFF 
Cross-complaints considered as, since they arose in connection with the 
SUNG TIERRNOUO on hoe eo io oan sed cai ot aonb oa 1382 
Dipaiewanee Gh bos ao oes neces casseckeussaeuaeuesae 203 
eee Of eviclonce to Cntannat. n-ne Sec csnseadswndenuaneaue 1020 
SHIPMENT 
Failure to make, excused by impossibility of performance__-__..._..------ 563 
Grading of separate segments of shipment and of shipment as anentirety.. 848 
Immateriality of breach by failure to ship on exact date required by con- 
UR os cic cated alain wets Sei maa ee ad me nee 1545 


SHIPMENT FROM STORAGE 


Effect of, as of no practical importance since produce arrived in good con- 
dition and met all the terms of the contract_.......----------------- 180 


SHRINKAGE LOSS 

DISMISSAL OF CLAIM FOR, FOR FAILURE TO MEET Ovut-oFr-STaTE SHIPPING 
STANDARDS 

Where complainant-buyer authorized respondent-agent to purchase 
in January and February approximately 10 carloads of apples then 
in storage in California for shipment out of the State in May and not 
all of the apples purchased from respondent-seller were allowed to 
be shipped out of California because of failure to meet out-of-state 
shipping standards in May, and where there was an additional 
shrinkage loss of about nine percent, held, neither respondent-agent 
nor respondent-seller are liable for such loss in the absence of a find- 
ing of negligence on the part of respondent-agent and in the absence 
of findings either misrepresentation, express warranty of condition, 
or implied warranty of fitness on the part of respondent-agent and 


TOEPCDONMEEOIENS 5 occ nccnccscedsseeess = OS a ee 542 
SLANDER 
Action for, not within jurisdictional limitations of act..--......-.------ 845 
Not a defense in an action on contract of purchase and sale_-_----------- 845 
SOFTNESS 
971 


Tolerance of percent decay - -.....-.-.-------- 5st eis eee ieee ejaate 


STATE LAW 
Applicability of, under principles of conflict of laws---.---.-------------- 1111 





Perishable Agricultural Commodities Act, 1930—Continued 
STATES 


Inapplicability of Statute of Frauds of Pennsylvania to contracts under 


STATUTE OF FRAUDS 


APPLICABILITY OF, TO CONTRACT OF PURCHASE AND SALE UNDER ACT 
Where the applicable state statute of frauds is procedural it is not ap- 
plicable either to invalidate the contract between the parties to 
which the controversy arose or to deny the complainant the right to 
file his complaint with the Secretary and to secure a reparation order. 


EFFeEctT oF FAILURE TO MAKE TIMELY AFFIRMATIVE DEFENSE OF 
An affirmative defense, such as the statute of frauds, is not timely made 
when raised for the first time in a petition for reconsideration _ ___- 


INAPPLICABILITY OF, TO ContTRAcTs UNDER AcT 
The California Statute of Frauds is inapplicable to reparation proceedings 
SN a ee I NS a ec 
The Statute of Frauds of the State of Pennsylvania has no application 
to contracts of purchase and sale made the subject of complaint 
RN nc em nea eee wee eis 


Where respondent pleaded state statute of frauds as defense to action 
by complainant for damages involving a carload of lettuce sold to 
respondent, held, such statute is not applicable to reparation pro- 
eee mises the O0t... bcos 55c oe es ek A 

The Texas Statute of Frauds is, by its terms, inapplicable to the sale 
and purchase of the five rolling cars of tomatoes involved in this 


Part PERFORMANCE OF CONTRACT AS SATISFYING REQUIREMENTS OF 
Where complainant sold twenty-one carloads of onions to respondent 
by oral contract, and the latter accepted and paid for nine carloads 
of the onions, the contract is taken out of the statute of frauds and 
respondent cannot plead the statute as a defense____-_-----_---- 
RECEIPT AND ACCEPTANCE AS SATISFYING REQUIREMENTS OF 
The contract of purchase and sale of a carload of celery held to be 
enforceable even if the State Statute of Frauds should be found to 
be applicable, since respondent-buyer’s acts of diverting the shipment 
to a customer at St. Louis and subsequently rediverting it to another 
customer in Chicago, following rejection by the St. Louis customer, 
was sufficient “receipt and acceptance” to take the contract out of 
the operation of the statute of frauds. -.-.....-..-.-..----.--.--- 
SATISFACTION OF STATUTE OF FRAUDS BY ACCEPTANCE OF COMMODITY 
Where respondent-buyer, a New York corporation, in defending a suit 
for the purchase price of a carload of lettuce by complainant-seller, 
a Chicago corporation, pleaded the Statute of Frauds of the State of 
Idaho (the State where the lettuce originated), it is held that since 
the contract was not made in Idaho and was not to be performed in 
Idaho, it is doubtful that the statute of that State would be appli- 
cable in this case but that, in any event, since the goods were accepted 
by respondent, this act is sufficient to satisfy the statute of frauds 
of any State that could apply and that there is no merit in this 
SIR ii oni oats ware uate SeueeeeeS ain niente smn eee nian 
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Perishable Agricultural Commodities Act, 1930—Continued 
STATUTE OF FRAUDS—Continued 


STaTuTE OF Fraups or State or Missouri Page 
Statute held procedural in effect rather than substantive-_-------_-_- 1111 
STAY ORDER 


AvorpInc ConTROVERSY BETWEEN PARTIES 
Where a respondent filed a petition for reconsideration 3 days after 
the expiration of the 10-day period provided by the rules of practice 
for such filing, the petition does not operate as an automatic stay, 
but to avoid any controversy on this point the prior order is hereby 
stayed, pending the issuance of a further order in this proceeding.. 896 
PETITION FOR RECONSIDERATION STAYED PENDING IssUANCE OF FURTHER 
ORDER 
Where petition for reconsideration was not filed by complainant 
within the time provided by the rules of practice the petition is 


stayed pending the issuance of a further order__-_--------------- 384 
Prior ORDER STAYED 
Order dismissing complaint stayed pending issuance of further order- - -_-- 895 


Where petition for reconsideration was filed after time allowed for 
that purpose, the prior order is stayed pending the issuance of 
SAORGEE GRUB S 66 en a ae ae aase niga staan a aa ates 556 
SUSPENSION OF OPERATION OF PRIOR ORDER BY 
Where an order was issued dismissing the complaint, and in response 
to complainant’s request, the time allowed for filing a petition for 
reconsideration was extended, the operation of the order is suspended 
by the issuance of a stay order pending the issuance of a further order 
108 Cie DANO a ooo os on Ka ee easbacicundasawsesteuocaseeaed 686 
VACATION OF 
Where a reparation order was stayed to allow respondent additional 
time in which to pay its obligation to complainant but no payment 
was made within the time granted, held, the stay order should be 
vacated and the prior order shall become effective 30 days from date 
OE CHW GIN ta oie So eds we eee se cnnseasce eso sdaandadaewaeaes 177 


STIPULATION SETTLEMENT 


BinpINc AGREEMENT REPRESENTED BY 

Where the record shows (1) that a controversy has arisen between the 
parties in connection with the sale and delivery of certain quantities 
of bananas by complainant to respondent, and the delivery for sale 
on a consignment basis of certain other quantities of bananas by 
complainant to respondent; (2) that the parties entered into a stipu- 
lation providing for settlement of the controversy upon the payment 
by respondent of a certain sum in installments; (3) that the stipula- 
tion further provides that upon default in making any installment 
payment respondent thereby waives a hearing in the proceeding and 
consents to the entry of a reparation order for the relief demanded 
in the complaint; and (4) that respondent defaulted in making any 
of the agreed installment payments, it is held, that the stipulation 
agreement represents a binding agreement upon the parties, respond- 
ent’s failure to make the agreed payments is a violation of section 2 
of the act, and reparation for the amount of damages prayed for in 
the complaint should be awarded complainant_---.-.------------ 1537 


16 


985134—52 











1726 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10 A.D. 








Perishable Agricultural Commodities Act, 1930—Continued 


STIPULATION SETTLEMENT—Continued 


BiInpING AGREEMENT REPRESENTED BY—Continued Page 











Where respondent admitted having entered into the stipulation agree- 
ment, and no suggestion is made that respondent should be relieved 
therefrom on the ground of fraud, surprise, deceit, or mistake, it is 
concluded that the stipulation represents a binding agreement upon 
the parties and reparation should be awarded to complainant as 


URE ONEEONN ono oo xia ae alee ana A caeson® oo eee awe an a 1537 
SUBAGENT 
IO a a aes 586 


SUITABLE SHIPPING CONDITION 
APPLICATION OF WARRANTY OF 






Warranty of suitable shipping condition does not apply to destina- 
tions beyond that specified in the contract of purchase and sale____ 1335 


BREACH OF WARRANTY OF 








By accepting delivery of the bananas, respondent became liable for the 
contract purchase price. The breach of warranty of suitable ship- 
ping condition does not absolve respondent from this liability, 
but the damages resulting from this breach may be applied in dimi- 
SIRNOTIOE CO ONO nnn ec ancectedn ww adweneneaee 1116 


Damnagce tor breach of warranty. of... ... .- ~~ 2 2-26525550522005505-00 1118 











Where complainant sold and delivered to respondent two carloads of 
cabbage under a contract which included a warranty of suitable ship- 
ping condition, and where the evidence showed that although one 
of the cars arrived with very little topice, temperatures in the car 
were close to normal, held, the improper icing of the car does not 
preclude a claim of breach of warranty of suitable shipping condi- 
tion since it could not possibly have caused the abnormal deteri- 
oration found in that car at destination__-____- eee ere eA 192, 570 


Errect or Lack oF ABNORMALLY DETERIORATED CONDITION ON 
WARRANTY OF 










Slightly soft fruit with dark discolored areas constitutes an abnormally 
deteriorated condition at destination, and indicates that the bananas 
were not in suitable shipping condition at time of sale since the ship- 
ment arrived at destination 1 day after sale and it is unlikely that 
the deterioration evident on arrival would have occurred during 
Coat whet period. . 22. eke ee see sale 6S 


Facts showing commodity was not in__-_-_---- Ear etree a See 1003 
Grave CHANGE IN TRANSIT AS ProoF OF DETERIORATION 











In an f.o.b. contract without further expressed terms there is no 
requirement that the produce retain the grade specified by the con- 
tract at the time of shipment, and change of grade in transit is proof 


Of Geterioration in Some degree... ..-.--n-ccecmncecccucceneus 683 
Interpretation of term, as applied to cauliflower--._-----~-- ce 79 
Lack of implied warranty of, in sale after inspection. __.....-..-.------ 408 
Lack of, because commodity was abnormally deteriorated on arrival -- -- - 1557 


Lack of warranty of, where produce was not transported under normal 
oe ae a Ldeteuaenee® bebeue hee kceneeeeeweme 
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Perishable Agricultural Commodities Act, 1930—Continued 
SUITABLE SHIPPING CONDITION—Continued 
MEANING OF TERM 
“Suitable shipping condition,” in relation to direct shipments, means 
that the produce, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale__..._....-.------_--_- 
No warranty of, where produce is purchased after inspection___________- 


PropuceE HE.p Nor In 
Shipments of potatoes containing averages of 6 and 16 percent soft 
rot held not to be in suitable shipping condition______._-_______- 
Term DEFINED WITH RESPECT TO RECONSIGNED ROLLING OR TRAMP CaR 
Suitable shipping condition, in connection with a reconsigned rolling 
or tramp car, means that the commodity, at time of sale, meets the 
requirements set forth in section 46.24(j) of the regulations under 


WARRANTY OF 
Although the regulations do not refer to “rolling truck,’’ there is no 
valid basis for distinguishing this term from the term “rolling car,” 
at least so far as legal conclusions incident thereto are concerned. 
Where a contract is consummated while truck transporting the pro- 
duce is in transit, and the contract contains the term f.o.b. Miami 
(shipping point), held, the complainant-seller warranted that the 
produce was in suitable shipping condition at the time of sale_-_-_- 
WaRRANTY OF, IN F.0.B. SALE 
Shipper warrants in an f.o.b. sale that the commodity will be in, at 
CEO CHI GE INOUE as oc Se ss eo es che enndeedaneuescusawes 
WARRANTY OF, IN SALE BY DESCRIPTION 
In sale by description on an f.o.b. basis, as in the present situation, 
there is a warranty that produce sold will be in suitable shipping 
condition when placed on board the railroad car_-_.-.-_.-.-------- 
WARRANTY OF, WHEN It May Not BE RELIED UPON 
In an action for the purchase price of a shipment of lettuce destined 
for Chicago, but diverted from that point to New York City, wherein 
respondent pleaded a lack of suitable shipping condition, it is held 
that the warranty of suitable shipping condition does not extend 
beyond the destination designated in the contract and contemplated 
by the parties at the time of purchase and sale, and that the war- 
ranty of suitable shipping condition cannot be invoked where the 
commodity is in transit for a period appreciably in excess of the 
normal travel time asin this ate... <2... ...65. 6c cesescwesnssus 


TANGERINES 


Palerasicd GE manent Cacti cos jas ceeckcn ce enieactencuenwaes 


TITLE 
PassaGE OF 
Where there is no provision in an f.o.b. sale to indicate when title is 
intended to pass it is assumed that title does not pass until the prod- 
won ip Geleered 60 Gi CRITIET. on ccicc einen dee sdtaseeccananvacnea 
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Perishable Agricultural Commodities Act, 1930—Continued 
TOLERANCE OF PERCENT DECAY 


Decay in tangerines ranging from 2 to 6 percent, averaging 4 percent, is not 
sufficient deterioration to indicate lack of suitable shipping condition in 
an f.o.b. shipping point transaction in view of the fact that a tolerance of 
3 percent decay is allowed by U. 8S. Standards for tangerines in delivered 
sales. Nor is the condition 2 to 10 percent, averaging 6 percent soft and 
puffy fruit, in the month of February, sufficient damage to warrant the 


conclusion that the tangerines are abnormally soft and puffy_..._.---- 969 


TRANSPORTATION SERVICE AND CONDITIONS 


PRooF oF 
The condition of the truck approximately 8 hours after arrival and 
after most of the bananas had been unloaded is not sufficiently prox- 
imate to its condition on arrival to be probative of the transportation 


service and conditions up to the time of arrival___-....-.-.-.---- 1116. 
TRUCKERS 
meno amnnnLy Ot. COP NOGHUONAG .- ooo onc os séw cen sceesencscecsuccue 1545 


UNIFORM SALES ACT 
Inapplicability of State Statute of Frauds under, in reparation proceed- 


OE IGG a aa da ener oncun kp wawec dese necmeunweas 1514 
VACATION OF ORDER 
Upon reconsideration, prior order is vacated and complaint is dismissed_. 1534 
VARIANCE OF BRANDS 
pennoy Gronrenon OF onnitect.. ~~~ 5...~- +2226 ce lnc ce. 706 
VIOLATION OF ACT 
eI re x3) sd he ep ee a ee tak, eee e 1003 
IMINO GE 232 e ne et te Soe eee ea ea eee ates 1451 
Peer Cintas aig. 2 sk ee ewan cases 21, 404 
Failure to account and pay for produce handled on consignment as con- 
SGI TNNINNIDY SRINNNOTE 3 eek ee aes eee main 358 
I 1082, 1277 
Failure to make payments on basis of stipulation settlement-_--_-.------ 1541 


FarturE To Make PAayMENT FOR DIVERTED CONSIGNMENT SHIPMENTS 

Under the act and regulations, payment for a diverted consignment 
shipment is required to be made within 10 days from the time of 
arrival of the shipment at destination, unless otherwise provided by 
agreement between the parties, and since there was no evidence of 
such an agreement in this case, failure to pay within 10 days after 
arrival at destination of 10 of the 11 shipments constituted viola- 
tions of the act as implemented by the regulations_______.._-___- 33 


FAILURE TO Pay 
SUI NEON 22 ec 290) 8 ee oe le aaa eee 1382 


TTI sk Si Pa No I na A 1431 
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Perishable Agricultural Commodities Act, 1930—Continued 
VIOLATION OF ACT—Continued 


FaILurE To Pay—Continued Page 
IIE: CR RN os oi rh ecg eaag ee 687 
Balance of net proceeds__.........-.-.-- 177, 580, 671, 712, 859, 1147, 1376 
Balanee of proceeds received from consignment sale____.____.------ 1261 

57, 70, 96, 362, 412, 


Balance of purchase: price... - .-~.. 200.5 e en wseee 
518, 539, 583, 724, 876, 1008, 1096, 1127, 1347, 1354, 1429, 1463 


PUOEONO TOR. 6 ook os ou to ee ere a ee 381, 999, 1522 


Pinan Ge Ci. os 5 he oe St oe eee eee 889 

On CaiN CAO 8 ook ce at ence ncesesoneneaasas nee seee 894, 1356 
Failure of a joint account partner to contribute half of amount 
paid by co-partner to third person is a violation of the act, 

for which reparation should be awarded the co-partner _ -_-_-_- 557, 

894, 1356 

INGE DIOCGCORE 8s. cocci occedamenaees 177, 580, 671, 712, 859, 1147, 1376 

23, 


PirGhiane (W100... oss en so Sewn sans cece endsadas conse 
32, 55, 62, 73, 159, 163, 246, 365, 393, 408, 520, 541, 578, 596, 652, 


654, 674, 677, 679, 681, 715, 727, 845, 863, 866, 878, 881, 883, 910, 
1106, 1124, 1129, 1131, 1133, 1137, 1147, 1152, 1238, 1256, 1268, 
1270, 1273, 1276, 1279, 1287, 1292, 1295, 1352, 1370, 1374, 1427, 
1438, 1510, 1514, 1528, 1531, 1553, 1563. 


Purchase price and advances made to respondent’s trucker______-_--- 1545 


Purchase price plus deficit incurred on resale.._.........----------- 1015 
ar Weinenlt 3 ii ee eee ea sae 1243 
WEE QAINNNOR oa ao os a a Sis a ee See ess sae 563 
Failure to reimburse for advance and telephone call_----_- Sa a rr ae 715 
Failure to reimburse for one-half the net amount of damages in joint- 
account transaction... ................- in mclcie cee eee aaa 1456 
Failure to: vemit balance of proceeds. «<5 2 << sccssccccdnccducckwecacos 1347 
Wailure tip 2enh rns si iis nec usietieees been teeme eee 576 
Where respondent failed to remit to the shipper the proceeds received for 
11 carloads of grapes sold on consignment, it is held, that failure to remit 
constitutes wilful, repeated, and flagrant violations of the act and would 
call for revocation of respondent’s license, but since the license has 
expired, publication of the facts is ordered_................--------- 33 
Pailure to return amount advanced. - .< oo56 2 css onc. oo oc cn cecnccuae 1020 
Failure to return amount unlawfully withheld as set-off __......._.----- 203 
Failure to sell at price authoriaed........... 6 . sncccccncsccnccactduses 1256 
208, 


Mibloctlon: OF COMING 6 eo 2 iia it cata cana wo eemedue ates 
234, 375, 530, 591, 659, 701, 848, 996, 1087, 1102, 1438, 1443 


Wilful misrepresentation of purchase price by agent without knowledge 


Oe I 2 ca eras aids haa aan ne co aA a ee 545 
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Perishable Agricultural Commodities Act, 1930—Continued 
WARRANTIES 
Application of rule of caveat emptor as to implied warranty --_-_-.-_.-_- 
Breach of, as constituting violation of act............----------------- 
BREACH OF, IN ABSENCE OF RELIANCE ON INSPECTION 
Buyer did not rely on a private inspection as to size of the produce 
where the inspection was a doorway inspection with no sizes marked 
on the boxes and was instituted by the seller______._...._------- 
Breach of, of suitable shipping condition.___..._.._..._------------------ 
BuRpDEN OF Proor As TO EXISTENCE OF 
The burden of proof is upon the buyer to show that the seller expressly 
warranty the quality or condition of the grapes in question --_--___-_- 
Damages for breach of, as to size of tomatoes______-.---------------- 
DEFINITION OF TERMS 
The terms “carry well” “arrive in good shape” and “‘a nice car of fruit” 
are not descriptive of an exact standard and have no special 
meaning in the trade. In addition, these terms were used by 
complainant in describing past experience with other cars and 
other areas, and were not used as a representation or warranty as to 
the particular car that was to be shipped to respondent_________- 
DELIVERED SALE oF Ro.Liine Car 
Where complainant sold to respondent a carload of carrots on a 
delivered basis, representing that the carrots had been graded 
U.S. No. 1 at shipping point, and that the car had been en route 
six days, which representations were true, and complainant diverted 
the car to Chicago, examined its contents, and reported its condi- 
tion to respondent, which report respondent approved, it is held, 
that complainant did not warrant the carrots to be of any particular 
grade or quality on arrival and, at most, there was merely an im- 
plied warranty of merchantability upon delivery, and that com- 
plainant is entitled to an award of reparation in the amount of the 
DO INO SUNOS irs ec eines od Se envi Ses pas ecco nce 
Implied warranty of merchantability of produce___...-....----------- 
Implied warranty that produce is suitable for purpose for which purchased _ 
onsuse:of damagre for breach of... 22 2.5 5. 62s oo eee ee osee ewe 
Measure of damages for breach of, based on weight of carrots___-_------ 
No warranty of suitable shipping condition where produce is purchased 
I a oii ela et eaciaiae yen eanane 


WETNESS OF GRAPES 

Reet Of, on abnormal detetioration.... 2. .<....2.-..2-. 55556. e eee iuee 

WITNESSES 

Effect of failure of, to testify with respect to matters at oral hearing on 
menteeen oF Feopening Of pIOeCOUINE: . ... <. 2 oon sos sn ens cnessiesoe 

WORDS AND PHRASES 

Arrive in good shape-_---------- bie oe es sete ie air etaies 7 aes 

I oe on al ena i Aue wae 

IAIN S80 ein babe ie acnuiaae uae paeN ams 

F.O.B. on federal inspections showing U. 8. one green at shipping point-- 
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Perishable Agricultural Commodities Act, 1930—Continued 
WORDS AND PHRASES—Continued 


Now samme Oude enlowar. 2 5. 2. be so ao ee ceeds denne 
MMMM Sk wre cies ge as ctr res oe ian cca cy sag ee ng eed a 
Perishable agricultural commodities-_-_- ----- hs a oa cai ig erase a a ee 
Subiect Mood CONG ION: ON: AUFIVAL.. 5 5 oo oo ence weecedswanse 
Suitable shinning Ceudion oo soc. cece enw cds ev adnkawencece eee 


UNITED STATES WAREHOUSE ACT 
BOND 
Disapproval of, as not constituting termination or revocation of license__- 


JURISDICTION OF SECRETARY 
Withdrawal or surrender of license as not affecting._.............-----_- 


LICENSES 
DISAPPROVAL OF Bonp as Not ConstitTuTING TERMINATION OF 
Disapproval of the bond submitted by respondents cannot be regarded 
as tantamount to a termination of the license issued to the corporate 
TORUONOONG cas endear n an aaa nse a ta ee ee eee 
Where a statute requires notice and hearing for revocation of a license, 
a disapproval of a bond submitted because of alleged violations of 
the act and regulations cannot by itself terminate or revoke a license_ 
Distinction between license issued for indefinite period and license expir- 
ing yearly with reference to question of revocation of__.-.----------- 
REVOCATION OF 
Where, in a disciplinary proceeding under the United States Ware- 
house Act, respondents operating federally licensed warehouse were 
charged with converting stored cotton, making false reports, and 
failing to keep proper records, in violation of the act, and where 
respondents entered into a stipulation, admitting the facts, but con- 
tended that the Secretary was without jurisdiction to enter any 
order on the ground that the warehouse was sold and respondents 
no longer desired a license, the Judicial Officer held that the action 
taken prior to issuance of the complaint constituted a temporary 
suspension rather than revocation, and that the subsequent sale of 
the warehouse did not operate to defeat the Secretary’s jurisdiction, 
and, therefore, ordered the revocation of respondents’ license and 
publication of the facts as provided by the act..-_--.----------- 
TELEGRAMS FROM OFFICIALS AS CONSTITUTING TEMPORARY SUSPENSION OF 
The telegrams from officials of the Production and Marketing Ad- 
ministration referred to by respondents in their pleadings, held, 
resulted only in a suspension of the effectiveness of the license, where 
the parties so treated the situation, and’the respondents agreed that 
the license was ‘‘temporarily suspended’’, as shown by Finding of 


252 


247 


252 


246 
















































1732 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10 A.D. 


United States Warehouse Act—Continued 
LICENSES—Continued 


WITHDRAWAL OR SURRENDER OF, AS Not AFFECTING JURISDICTION To 
Proceep WitH Finau ADJUDICATION OF REVOCATION Page 
The respondents’ sale of the warehouse, their attempted withdrawal 
of any application for a license, and the issuance of a new license to 
the new owners and operators of the warehouse do not make it neces- 
sary nor desirable that the proceeding be ended without final adju- j 
dication as this is not a case of the withdrawal of an application for ' 
a license nor a case of an annual license expiring by its terms each 
year, and, furthermore, the courts have held that the withdrawal 
or surrender of a license or permit even before the institution of 
disciplinary proceedings does not remove jurisdiction to proceed 
with measures to revoke the license, and have proceeded with adju- 
dications in cases of license revocation even though the license has 


RENIN NIE PIRI an, Stems Ral nen Gp eales 248 
REGULATIONS UNDER UNITED STATES WAREHOUSE ACT 
Pepe nONRT GOObIDIN TOL EO Ol. 6 nxn oe ics Sak She ce eeewus 252 
REC NTL RINNE NOG oo cs eco os Kowa is aeons 252 
ES ESS SESE ULE 1 SS a ee a ee ee eT 252 
REVOCATION OF LICENSE 
Disapproval of bond as not constituting termination or__.._...-.------ 252 
Effect of lack of intent to renew license upon determination of____._____- 252 


Effect of sale of facility prior to issuance of complaint upon determination of. 252 
TEMPORARY SUSPENSION OF LICENSE 


Telegrams from officials as constituting...............-...-.-.-------. 252 
UNITED STATES WAREHOUSE ACT 

Pee NIOMIOMN OG OF. oo ast eo oe dic cee eemeewidcanuniccads 252 
NE OS US le en ee oe ee 252 


VIOLATION OF ACT 


CONVERSION OF STORED CoTToN 

Where respondents have admitted as stated in Findings of Fact 4, 5, 
6, and 7 that the picking of loose cotton above %o of a pound per bale 
is “. . . excessive or otherwise improper . . . unauthorized and 
unwarranted to the extent of approximately 4 pounds per bale. . .”’, 
it does not follow that the accumulation of any amount of loose 
cotton greatly in excess of %o of a pound per bale is permissible 
simply because there may be a practice of accumulating around Yo of 
a pound per bale because of picking for sampling. The accumula- 
tion and sales complained of here constituted not only unlawful 
removal but conversion and the violations were plainly wilful and 
SM ne ce ee eee ret ea eee ca onan aes 247 


Fatture To Keer Recorps or SALes or Loose Cotron anp DestrRuc- 
TION OF RECORDS 
Respondents’ failure to keep records of sales of loose cotton and the 
destruction of records as stated in Finding 14 constitutes wilful and 
flagrant violations in the light of the admitted facts_.....-.----- 
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United States Warehouse Act—Continued 


VIOLATION OF ACT—Continued 
MakinG Fatse REportTS 
Respondents’ contention that there was no violation of reporting 
requirements as stated in Findings of Fact 8, 9, 12, and 13 because 
the reports were over the telephone to subordinates of the Secre- 
tary is untenable because the respondents admitted the making 
of false reports to the Secretary and also because the applicable stat- 
utory provisions are not restricted to written reports or reports 
te the Bocketsey NorsenANG = oo. kn ee ncsnchcccaceseuesseees 


WITHDRAWAL OR SURRENDER OF LICENSE 


Jurisdiction of Secretary to proceed with final adjudication of revocation 
Niet eente? WY = «on ccwis co dtu catawoowusetenane-- sete meee 
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COURT DECISIONS 
DECEMBER 1951 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
ACTION 


Lack of justiciable interest as not justifying institution of Crystal Lake 
Paneird £5o..2. arannen 0:5. DC. DD. dL) 2. ccc ceeccsccanncedesss 


ADMINISTRATIVE LAW 


JUDICIAL REVIEW OF ACTION OF JUDICIAL OFFICER 
Limitation of, Crystal Lake Dairy Co. v. Brannan (U.S. D. C., N. D. 
Re GP ve cli rea NE ea A Na OR Dd Oe ok UR a ah 
A program pursuant to the California Agriculture Prorate Act for marketing 
the 1940 raisin crop, adopted with the collaboration of officials of the 
U. S. Department of Agriculture and aided by the loans from the Com- 
modity Credit Corporation recommended by the Secretary of Agri- 
culture, held not in conflict with the federal Agricultural Marketing 
Agreement Act of 1937, where the Secretary had not proposed or 
promulgated any order under that Act applicable to the marketing of 
DOMNt Ad 1), SiOet OtkOn e, ROW. 8 26k cee ccGcadauwoss 


AMENDMENT TO ORDER NO. 41 


Effect of lack of justiciable interest in challenging validity of, Crystal Lake 
pay Ca. e) Beannan (0. 5..D)C., WD: WD) 2. 2c cn cnccnceccccesecen 


Validity of, upheld by court, Crystal Lake Dairy Co. v. Brannan (U. S. 
aN SR kg IR as NS Sh ss es seal Mc ena lec 


CALIFORNIA AGRICULTURAL PRORATE ACT 


Not in conflict with Agricultural Marketing Agreement Act of 1937, 
rr ee ES OW os in awa ecu csawieadaawacas 


REGULATION OF StaTE INDUSTRY OF LocaL CoNCERN 

The marketing program for the 1940 raisin crop, adopted pursuant to 
the California Agricultural Prorate Act, the declared purpose of 
which is to “‘conserve the agricultural wealth of the State’’ and to 
‘“‘prevent economic waste in the marketing of agricultural products” 
of the State, and which operates to eliminate competition among 
producers in respect of the terms of sale (including the price) of 
the crop and to impose restrictions on the sale and distribution to 
buyers who subsequently sell and ship in interstate commerce, held 
a regulation of state industry of local concern which is not prohibited 
by the commerce clause in the absence of Congressional legislation 
prohibiting or regulating transactions affected by the state program, 
ee ee ly RD II oi oi cee tnt cdwcnsacunnawetou 
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10 A.D. COURT DECISIONS 
Agricultural Marketing Agreement Act of 1937—Continued 


COMMERCE 
ErFect OF, FEDERAL INacTIOoN Upon State REGULATION OF 
When Congress has not exerted its power under the Commerce Clause, 
and state regulation of matters of local concern is so related to 
interstate commerce that it also operates as a regulation of that com- 
merce, the reconciliation of such power of Congress with that re- 
served to the State is to be attained by the accommodation of the 
competing demands of the state and national interests involved, 
POeGe 6 TOE BAe Us BOO oo cece ocenaenemeuses 
Restrictions Imposep By State PrRoGRAM UPON INTRASTATE SALES 
as Not VIOLATIVE OF 
The restrictions which the state program imposes upon the intrastate 
sale of a commodity by its producer to a processor who contemplates 
doing, and in fact does, work upon the commodity before packing it 
and shipping it in interstate commerce, do not violate the Commerce 
Cisuse, Parkers: Brown Si? U. ©: G6)... 2. 2 on ccc ee cenens 


CO-OPERATIVE ASSOCIATION OF PRODUCERS 
Right of, to cast votes in favor of a Federal authority regulating the han- 
dling of milk, Allen v. Schmidt, (Cir. Ct., Waukesha Co., Wis.) -------- 
Right of, under Wisconsin law, to cast votes in favor of a Federal authority 
regulating the handling of milk, Allen v. Schmidt. (Cir. Ct., Waukesha 
a Set se al a ee ee ae ae ee eee 
COURTS 
Jurisdiction of, in suits in equity showing irreparable damage, Parker »v. 
Da GAP OOO a ac oot dke neue tear eee 
Jurisdiction of, is suit to enjoin enforcement of state legislation, 
Parkes va; Drewn aie Uc 8: SGhen 2 cccedees asneencaewecndsxnssakae 
Limitation of review by, of action of Judicial Officer, Crystal Lake Dairy 
Co. ¢ Bmnman (2 8. DC, eB WB) sc oso sone ssn sa eeeesces 
Weighing of evidence by, not allowed, Crystal Lake Dairy Co. v. Brannan 
CO. ee ee Ge Paco skeen esos oo oxsnn es adcaaneee aes 
EVIDENCE 
ACTIONS OF SECRETARY JUSTIFIED BY 
In this case the court held: (1) that the evidence presented at the hear- 
ing justifies the Secretary’s conclusion that there was an insufficient 
“cushion”’ or reserve supply of milk to meet unrestricted distant 
market demands, as well as necessary marketing area needs; (2) that 
in such circumstances, the Secretary was justified in correcting the 
pricing of milk subject to Order No. 41, as required by § 8c (18) of the 
act so as to “‘insure a sufficient quantity of pure and wholesome milk” 
in the marketing area for the remainder of the short supply season 
in 1947, as well as to obtain for the pool the true value of this milk 
going to distant markets in the short supply season of the year; (3) 
that the record also justified the amount of the premium adopted by 
the Secretary; (4) that on the basis of the promulgation record the 
Secretary was justified in finding that the use or disposition of the 
milk to far distant markets not associated with the Chicago mar- 
keting area or Chicago milkshed was a use of milk requiring separate 
classification and pricing so as to accomplish the declared purposes of 
the act, Crystal Lake Dairy Co.v. Brannan (U.S. D.C., N. D. IIl.)---- 
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Agricultural Marketing Agreement Act of 1937—Continued 
EVIDENCE—Continued 


BuRDEN OF Proor SHowING UNLAWFUL ACTION 
Since petitioner has failed to meet its burden of showing that the 
actions complained of were unlawful, the ruling of the Judicial 
Officer is final and conclusive as there is substantial evidence in the 
record supporting it, and the evidence in the record indicates that 
the ruling and acts complained of were wholly in accordance with 
law, Crystal Lake Dairy Co. v. Brannan (U.S. D. C., N. D. IIl.)_- 
WEIGHING oF, BY CouRT 
The court may not weigh the evidence and substitute its own inde- 
pendent findings for that of the Judicial Officer, Crystal Lake Dairy 
en 0, ee CU. EO, ee Ee oa on ow ccnscecouence 


FEDERAL ANTI-TRUST ACT 


MARKETING PROGRAM UNDER CALIFORNIA AGRICULTURAL PRoRATE ACT 
Not WITHIN SCOPE OF 

A prorate marketing program under the California Agricultural Pro- 
rate Act, adopted by the State for regulating the handling, dispo- 
sition, and prices of raisins produced in California, a large part of 
which go into interstate and foreign commerce, held not within the 
intended scope of, and not a violation of, the Sherman Act, 
PRE ESO OG 0 ne mcs ae ccunacsneieac wc 


INTERSTATE COMMERCE 


Errect or State ProGRAM ON, IN ABSENCE OF ADOPTION OF MARKETING 
ProGRAM BY SECRETARY OF AGRICULTURE 

Where the Secretary of Agriculture, who could have adopted a mar- 
keting program for raisins under the federal Agricultural Marketing 
Agreement Act, has instead, as that Act authorizes, cooperated in 

in promoting the state marketing program, the court cannot say 
that the effect of the state program on interstate commerce is one 
which the Commerce Clause forbids. And particularly should 
state regulation of local matters be sustained where its effect on 
commerce is one which it has been the policy of Congress, by its 
legislation, to encourage, Parker vs. Brown 317 U.S. 341.____-_--- 
State ReGuLaTION AFFECTING, SUSTAINED UPON CONSIDERATION OF ALL 

RELATIVE Facts aNnD CIRCUMSTANCES 

State regulations affecting interstate commerce are to be sustained, 
not because they are “indirect” rather than “direct,” not because 
they affect rather than command the operations of interstate 
commerce, but because, upon a consideration of all the relevant 
facts and circumstances, the matter appears an appropriate one 

for local regulations, for which there may be wide scope without 
materially obstructing the free flow of commerce, Parker vs. Brown 
RT RU a nn es eg ewan awe ca 


California Agricultural Prorate Act as regulation of state industry of local 
SONGONR | T ALEOr. VE. UOWR. GIT Us PimGlecn oo onnccecencccnncecennenas 
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10 A.D. COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued 


JUDICIAL NOTICE 

SuprREME Court May Take, oF AVAILABLE Data oF Ralsin INDUSTRY 
IN CALIFORNIA 

Examination of the evidence in this case and of available data of the 
raisin industry in California, of which the court may take judicial 
notice, leaves no doubt, that the evils attending the production and 
marketing of raisins in that State present a problem local in character 
and urgently demanding state action for the economic protection 
of those engaged in one of its important industries, Parker vs. Brown 
| CR Oe sis ete sc ecchincnl tes heal acing cence chee eee a 


JUDICIAL OFFICER 
Limitation of judicial review of action of, Crystal Lake Dairy Co. »v. 
mereeame C0). i, 0 OD PN MUN ani a sr ie cle nena toaeacmeanas 


JUDICIAL REVIEW 
LIMITATION OF, OF RULING OF JUDICIAL OFFICER 
The character of the court’s review is limited to a determination of 
whether, on the administrative record, the ruling of the Secretary is 
in accordance with law. The ruling of the Judicial Officer is final and 
conclusive and there is substantial evidence in the record supporting 
it. The courts may not weigh the evidence and substitute its own 
independent findings for that of the Judicial Officer. A trial de novo 
cannot be conducted, Crystal Lake Dairy Co. v. Brannan (U. S. D. 
ig Es, RO ioe oasis Sine cared au aaadademawac tenn wage ee 


JURISDICTION OF FEDERAL COURTS 


Suit 1n Equity SHow1NnG IRREPARABLE DAMAGE 
A suit to enjoin enforcement of a marketing plan adopted under the 
California Agricultural Prorate Act is within the equity jurisdiction 
of the district court, since the complaint alleges and the evidence 
shows threatened irreparable injury to the complainant’s business and 
threatened prosecutions by reason of his having marketed his crop 
under the protection of the district court’s injunction, Parker v. Brown 
CG es Sa esa ses ca en sf oe ed sd emcees aces oreo ta 
Suit tro EnjJoin ENFORCEMENT OF STATE LEGISLATION 
A suit in a federal court to enjoin enforcement of a state agricultural 
proration program, in which the validity of the program is challenged 
as in conflict with federal antitrust laws, is a suit ‘‘arising under” a 
“law regulating commerce” and is maintainable without regard to 
the amount in controversy, Parker v. Brown 317 U. S. 341--._.--- 


JUSTICIABLE INTEREST 


CHALLENGING VALIDITY OF AMENDMENT TO ORDER No. 41 
Where no obligation of any kind has at any time been inposed on the 
plaintiff or on its alleged predecessor, because of the operation of the 
challenged amendment, but an obligation was imposed upon the 
co-petitioner Momence Milk Cooperative Association for milk 
handled by it during the month of November 1947 and the obligation 
was paid by Momence, the court held that Momence had a justiciable 
interst in challenging the lawfulness of the amendment, but since 
Momence has not appealed the adverse final ruling of the Judicial 
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Agricultural Marketing Agreement Act of 1937—Continued 
JUSTICIABLE INTEREST—Continued 


CHALLENGING VALIDITY oF AMENDMENT TO ORDER No. 41—Continued 
Officer, such ruling accordingly is final with respect to the Momence 
obligation, Crystal Lake Dairy Co. v. Brannan. (U. S. D. C., 
PTE RL eee oe 5 wes en Pee eos Ae cee 

Lack or, as Not JustiFryING INSTITUTION OF ACTION 

In the absence of a justiciable interest involving a past, present or 
threatened injury to personal or property rights of the claimant, no 
action may be instituted by him before a court of law or equity 
asserting the invalidity of the action complained of, Crystal Lake 
ery Co. Brannan (0.8.2: C., NOD: ME)... -.-2462525..---. 


MOTIONS FOR SUMMARY JUDGMENT 


DENIAL AND GRANTING OF 
Upon affirming the Judicial Officer’s ruling as in all respects in accord- 
ance with law, the Court denied the plaintiff’s motion for summary 
judgment, granted the defendant’s motion for summary judgment 
and dismissed the complaint in this action, Babylon Milk and 
Cream Company v. Brannan (U.S. BD. C.,. N. Y:).......-......-. 


NOTICE OF PROMULGATION HEARING 


CompLiANcE WITH REQUIREMENTS OF 
In view of the expiration of three full days between the date of publi- 
cation of the notice and the date of hearing in the instant case, the 
notice of the promulgation hearing requirements established by the 
act and the rules of practice were met, Crystal Lake Dairy Co. »v. 
SONA ee IN as one et cn ewe te oon ce 


PROMULGATION HEARING 


Compliance with requirements of notice of, Crystal Lake Dairy Co. v. Bran- 
DAR AG. NG Ne go icin com eetetcneeueacn Pech Reka cat 


REFERENDUM 


Ricut or Boarp oF Directors OF Co-OPERATIVE ASSOCIATION OF PRO- 
pDucERS To Cast VOTE IN 

Where plaintiffs challenged the right or authority of the Board of Di- 
rectors of Co-operative Association of producers to cast the votes of 

the corporation in favor of a Federal authority regulating the han- 

dling of milk, on defendants’ motions for summary judgment dis- 
missing plaintiffs’ complaints, the court held, that: (1) the acts of 

the board of directors complained of concerned methods of Federal 
procedure involving interstate commerce; (2) the Secretary of Agricul- 

ture has accepted the action of the directors in each case, and issued 

the milk order in question prior to the commencement of the action in each 

case, and each order was in force; (3) the Secretary of Agriculture, 

not being a party to either proceeding, could not possibly be bound 

by any order or judgment herein; (4) the laws of Wisconsin per- 
mitted the action of the directors; and (5) the defendants’ motions 

for summary judgment should be granted, Allen v. Schmidt (Cir. 

Oe NR OB) eg ao ec ebm acdqucetanareen on 


1738 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX  10A.D. 





































Page 


599 


599: 


1389 


600 


602 


73 


LD. 10 A.D. COURT DECISIONS 1739 


sae 


2 Agricultural Marketing Agreement Act of 1937—Continued 


RESTRAINTS OF TRADE Page 


Marketing program under California Agricultural Prorate Act not within 


Page 
scope of Federal Antitrust Act, Parker v. Brown 317 U. S. 341________ 428 


STATES 
Effect of Federal inaction upon state regulation of commerce, Parker v. 
PR OREO ele oe hs a aoa bene ee eee 428 
Effect of state program on interstate commerce in absence of adoption of 
marketing program by Secretary of Agriculture, Parker v. Brown 317 
CR thet, ea a te i rr sca a a a oe ee 430 
Jurisdiction of Federal courts in suit to enjoin enforcement of state legis- 
Istion, Parker¢. Brown 317 U. 82 GAL... cccconcssoiicsowacewuees 428 
Right of co-operative association of producers under Wisconsin law to cast 
votes in favor of a Federal authority regulating the handling of milk, 
Allen v. Schmidt (Cir. Ct. Waukesha Co., Wis.)..-..._.--.----_------- 732 
State regulation affecting interstate commerce sustained upon consideration 
of all relative facts and circumstances, Parker v. Brown 317 U.S. 341.__. 429 


599 


599 


SUPREME COURT DECISIONS DISTINGUISHED 
Lemke v. Farmers Grain Co., 258 U.S. 50, and Shafer v. Farmers Grain 
Co. as Ue Ri OT UY Be ae er Oe ee 436 


PACKERS AND STOCKYARDS ACT, 1921 


389 


AMENDMENT TO PACKERS AND STOCKYARDS ACT, 1921 
Not involving delegation of legislative power, O. V. Handy Bros. Co. ». 
Walace:(0: 8. By. Bit Ray cnet oS ence decane co. “OR 
Not violative of commerce clause, O. V. Handy Bros. Co. v. Wallace 
CU. S. Drs Be ey Wee. 32 ot Se Se ae eee tee 920 
VALIDITY OF 
02 Where plaintiffs, who are engaged in various branches of the poultry 
business in the city of Philadelphia, sought to restrain the enforce- 
ment of the Amendment of August 14, 1935, to the Packers and 
Stockyards Act, 1921, relating to live poultry dealers and handlers, 
on the grounds that the Amendment was unconstitutional because it 
contains an unlawful delegation of legislative power to the Secretary 
and it transgresses the commerce clause, the District Court held, 
that: (1) the question of constitutionality under the commerce 
clause is not before the court, since the act limits itself to persons 
handling poultry in interstate commerce, and does not regulate 
intrastate transactions; and (2) the act in question does not contain 
an unconstitutional delegation of legislative power, O. V. Handy 
Bros. Go: e. Wallace (U..8..D. C., EB. DD. G6.) 22226 ccncasccckes _ 918 


00 


CONSTITUTIONAL LAW 
CoMMERCE CLAUSE 
Amendment to act not violative of, O. V. Handy Bros. Co. v. Wallace 
Crates ra Cr eR MIB as has eine cosa a eee ae en ee 920 
DELEGATION OF LEGISLATIVE POWER 
I Amendment to act not involving, O. V. Handy Bros. Co. v. Wallace 
CBs eG es oe ceo ets ets Sasa eee Se aera 921 
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Packers and Stockyards Act, 1921—Continued 
COURT DECISIONS DISTINGUISHED Page 


Schechter Poultry Corporation v. United States, 295 U. S. 495; Panama 
Refining Company v. Ryan, 293 U.S. 388; O. V. Handy Bros. Co. ». 
yeaa 0) a yO i eck oc ce eee wten Sun 


“UNFAIR, DECEPTIVE, AND FRAUDULENT” 


DEFINITENESS OF TERMS 
The court does not agree that these terms are so indefinite that no fact 
finding can be made under them, O. V. Handy Bros. Co. v. Wallace 
Te RE a waa cen Liisi ieee 918 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


APPEAL 


Derenses CLEARLY SET FortTH ON 
The appeal proceeding clearly sets forth the defense to the action of 
complainant against respondent. The answer filed by respondent 
amounts to not more than a re-affirmation of the facts set forth in 
the appeal, American Fruit Growers v. Runzo & Co. (U.S. D. C., 
WHE AE So oon temas oe ae daa onna da enodacadeecee se 259 
EFrrect OF FaILurRE To RaisE DEFENSES BEFORE SECRETARY ON 
The fact that defenses were not raised in the proceeding before the 
Secretary of Agriculture, does not preclude a party adversely affected 
by a reparation order to present any proper defense after the perfec- 
tion of his appeal to the United States District Court, American 
Fruit Growers v. Runzo & Co. (U. S. D. C., W. D. Pa.)_--------- 258 
PROCEEDINGS ON, GOVERNED BY FEDERAL RULEs OF CiviL PROCEDURE 
Proceedings on appeal to the federal district court from reparation 
order of the Secretary of Agriculture under the Act are governed by 
Federal Rules of Civil Procedure except with respect to the manner 
of commencement of the proceeding, American Fruit Growers ». 
eee COs, es Ws Ro ed cine oaccnnwinwocccms: 258 
Ricut To, IN DeFAuLT CAsEs 
In view of the provisions of the Act which set forth the circumstances 
under which the Secretary may enter a reparation order, one of which 
is the failure of the party complained against to answer a complaint, 
and since the Act makes no exceptions in specifically giving an 
adverse party affected by the reparation order of the Secretary a 
right to appeal to the United States District Court, there is a right 
to appeal in default cases, American Fruit Growers v. Runzo & 
etic he RE hace ok aate en seeewetiwecws« 258 


ATTORNEY’S FEES 

Allowance of, as part of costs of case, Lerman Bros, (U.8.D.C., D.C.)_. 1489 
COURT DECISION FOLLOWED 

Ernest E. Fadler Co. v. Hesser, 166 F. 2d 904 (C. C. A. 10th, 1948)_____- 1139 


DEFAULT CASES 


Right to appeal in, American Fruit Growers, Inc. v. S. T. Runzo & Co., Ine. 
OAD CON EEN eo bee os on a Seas age coon aaa abies 260 
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Perishable Agricultural Commodities Act, 1930—Continued 
DEFENSES 


Presentation of, in trial de novo, American Fruit Growers, Inc. v. S. T. 
Runso: & Go; Inc; (U8. DC, We Di Pe). oes on ees 


Presentation of, not raised before Secretary, American Fruit Growers, Inc. 
e. & T. Reuso & Co., Inc: @. &- BD. C, Wi Dy Pann ccssccccccce 


EVIDENCE 


Challenge of findings of Secretary in trial de novo without production of 
certified copy of, Spano v. Western Fruit Growers 83 F. 2d 150________ 
Rule of, not precluding any defense in trial de novo, American Fruit Grow- 
ers, Inc. v. 8. T. Runso & Co., Inc. (U. §. D. C., W. D. Pa.).........-. 


FEDERAL RULES OF CIVIL PROCEDURE 


Appeal proceeding governed by, American Fruit Growers, Inc. v. S. T. 
Russo: & Co. ine... Bo Bk Co Ws Ca Sn sir ccdocwewacwascuss 


LIBERAL CONSTRUCTION OF 
The Federal Rules of Civil Procedure should be liberally construed in 
order to bring about a fair and impartial administration of justice. 
Since the appeal is heard de novo, it is proper under the Act to per- 
mit an answer to be filed in this court which raises matters to be 
adjudicated in a trial de novo, American Fruit Growers v. Runzo & 
Co: (EB De. WR Rie ano cn abet nase 


FINDINGS AND ORDERS 


Prima Facie EFrrect oF 
Provisions of act that findings and orders made by the Secretary shall 
be prima facie of the facts therein stated, that means that they shall 
stand as the established facts until sufficient evidence is produced 
on the trial to overcome them. The exception merely created a 
rebuttable presumption. It establishes a rule of evidence and does 
not prevent any defense. It does not interpose an obstacle to the 
presentation of any contest on the issue, nor does it take away the 
right of either party to introduce any pertinent or relevant evidence, 
Spano v. Western Fruit Growers 83 F. 2d 150....-..--.---.--.-.. 


INSPECTION OF COMMODITY 


Riecut To, WirHiIn REASONABLE TIME 
Where the contract, being sight draft f.o.b. did not provide for in- 
spection, but if, as claimed by respondents, they had the right of 
inspection, the right existed for a reasonable time only after the 
notice of arrival of the goods at destination, but respondents 
neglected to make requests for inspection within a reasonable 
time, which the regulations of the Secretary provides is six hours 
after delivery by truck; and furthermore, the request to inspect 
was not made by respondents in good faith, but was in fact, an 
afterthought, Lerman Bros. (U. 8. D. C., D. C.)................ 


985134—52——-17 


1741 





Page 


260 


260 


101 


260 


260 


259 


1486 











1742 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 10A.D. 








Perishable Agricultural Commodities Act, 1930—Continued 


MOTION FOR JUDGMENT ON PLEADINGS 
DENIAL OF Page 
Where the appeal and answer of respondent create issues which 
would be a defense to the claim of complainant if believed and 
properly proved, the motion for judgment on the pleadings is 
denied, American Fruit Growers v. Runzo & Co. (U. S. D. C., 
RMN Nac gd reek eS Be ey ds a Se 257 
Facts ALLEGED BY ADVERSE PaRTY TO BE TAKEN AS TRUE 
In considering a motion for judgment on the pleadings, the facts 
alleged by the party whose interests are adverse to the party mak- 
ing the motion must be taken to be true and the inquiry is whether : 
upon those facts a cause of action has been stated, American 
Fruit Growers v. Runzo & Co. (U. 8. D. C., W. D. Pa.)_.-.------. 257 


MOTION TO DISMISS APPEAL 
Apmission oF Facts Set Fortu IN 
The motion to dismiss the appeal amounts to an admission of all 
facts set forth in the appeal. A motion to dismiss must be denied 
unless it clearly appeals that the allegations of fact set forth in the 
pleading, which is attached, is insufficient to entitle the complain- 
ing party to recover, American Fruit Growers v. Runzo & Co. 
ee, oo. Seen od one bases Gawnkewsecce 258 


MOTION TO STRIKE ANSWER 
Denial of American Fruit Growers, Inc. v. 8. T. Runzo & Co., Ine. 
eS, ER EIR stereo on an owebdes cewmen anaes seein 260 


TriaL De Novo 
Right to challenge of findings without producing certified copy of 
the evidence before the Secretary in trial de novo, Spano v. West- 
wg ee eS | | a 101 


PRACTICE AND PLEADING 
Conduct of trial de novo, American Fruit Growers, Inc. v. 8. T. Runzo 
ee OE PR ooo pesos wee ctanwanecccnccnewan 260 


REPARATION 
FarLureE To Accept AND Pay For THREE SHIPMENTS 
Where complainant and the respondent entered into a contract for 

the sale by the former to the latter certain produce, and respon- 
dent failed and refused to accept the deliveries of three shipments 
tendered by complainant or to pay drafts therefor, but accepted 
and paid for one shipment of the produce, this being a partial per- 
formance by respondent, the Court held, that (1) while the Statute 
of Frauds was not specifically pleaded, this transaction is not 
within the Statute of Frauds; (2) since the contract, being 
sightdraft f.o.b., did not provide for inspection, respondent had 
no such right at the time requested; (3) respondent’s failure and 
refusal to accept and pay for the three shipments in question were 
in violation of section 2 of the act and, therefore, complainant is 
entitled to the amount of the loss sustained on the resale of the 
shipments, minus a credit for excess containers furnished by respon- 
ent, plus interest and attorneys’ fees, Lerman Bros. (U. 8. D. C., 

BERD or cccedach cudanksun de eare ns wae dun can vewktdedebenmans 1486 
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Perishable Agricultural Commodities Act, 1930—Continued 
RULES OF PROCEDURE 


PowER oF SECRETARY TO ADOPT AND PROMULGATE 
There is no question that the Secretary of Agriculture, being the head 
of an administrative agency, had inherent power to adopt and 
promulgate rules of procedure, which have the force and effect of 
law, providing they are reasonable, American Fruit Growers v. 
Runs: @ Co. (U.S BC We Be Pe a occas Scteicnncecstowe ack 


SECRETARY OF AGRICULTURE 


Power of, to adopt and promulgate rules of procedure, American Fruit 
Growers, Inc. v.S. T. Runzo & Co., Inc. (U.S. D. C., W. D. Pa.)-.----- 


STATUTE OF FRAUDS 
Transaction held not within purview of Lerman Bros. (U.S. D. C., D. C.).. 


STATUTES 


CONSTRUCTION AND INTERPRETATION 
Ascertaining Intent of Act 
If Congress intended that a right to appeal did not exist, where 
the Secretary entered a reparation order by default, it would 
have been so provided, American Fruit Growers v. Runzo 
Cok CU ee Ee Ge We Wo ho on esc cectene 
Construction of Words in Common Use 
It is a cardinal rule of statutory construction that unless the context 
indicates otherwise, words of common use are to be given their 
ordinary and generally accepted meaning, Spano v. Western 
Pee Gees, SP Pe One BO oo ncn eerascnssacewesnannsewseus 
Liberal construction of Federal Rules of Civil Procedure, American 
Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. (U. S. D. C., W. D. 
DN so ered as a ahs latest ns lew kannada olde acai a eee 
Reading the Act as a Whole 
It is necessary to read the Act as a whole to determine the intent of 
Congress relative to the appeal provisions, American Fruit Growers 
eo Hunse & Ga. (0; BB: CG We Ee Panne vec caccesccadtcucs 


TRIAL DE NOVO 


CHALLENGE OF FINDINGS OF SECRETARY IN 
Under the Perishable Agricultural Commodities Act which provides 
for an appeal to a Federal court from a reparation order made by the 
Secretary of Agriculture, that the suit in the court should be tried 
de novo, and that the findings of fact and orders of the Secretary 
should be prima facie evidence of the facts stated therein, a party 
appealing from an award of the Secretary has a right to challenge the 
findings for lack of evidence without first producing a certified copy 
of the evidence submitted to the Secretary since the act does not 
declare that the trial shall be de novo on the evidence submitted 
before the Secretary, Spano v. Western Fruit Growers, 83 F. 2d 150- - 
MEANING OF 
“Trial de novo” is generally held to mean a trial anew of the entire 
controversy, including the hearing of evidence as though no previous 
action had been taken, Spano v. Western Fruit Growers, 83 F. 
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Perishable Agricultural Commodities Act, 1930—Continued 


TRIAL DE NOVO—Continued 


PiLeapincs Upon Wuicu Conpuct or, SHALL PrRocEED Page 

The action in the district court shall be a trial de novo and shall proceed 
in all respects like all other civil suits for damages, except that the 
findings of fact or order or orders of the Secretary shall be prima 
facie evidence of the facts therein stated. Such petition and 
pleadings, certified by the Secretary upon which decision was made 
by him upon filing in the district court, shall constitute the pleadings 
upon which said trial de novo shall proceed, subject to any amend- 
ment allowed in the district court. American Fruit Growers »v. 
Rapes Co 28 D765 Wr WA) o wedscecnserous eo 

Waar ConstTITUTES 

Trial de novo is generally held to mean a trial anew of the entire 
proceedings, including the hearing of evidence as though no previous 
action had been taken. This provision in the Act does not declare 
that the trial shall be de novo on the evidence submitted before the 
Secretary, nor that it shall be de novo on that evidence with the 
right to introduce additional evidence; nor that it shall be de novo, 
except that the finding shall be prima facie of the facts and not 
subject to attack for lack of supporting evidence unless the evidence 
offered before the Secretary is produced in the trial. The act 
authorized a trial de novo as in other civil suits for damages with 
only one exception, and that is, that such findings and orders shall be 
prima facie of the facts therein stated. It establishes a rule of evi- 
dence and does not prevent any defense. American Fruit Growers 
e nunee @ Go. (0. 8. D:-C,, WD. Phd oon scke cucu nceseeens 257 








